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IN THE BOARD OF REVENUE FOR RAJASTHAN, AIMER

Revision N0.3647/2016/TA/Jaipur :

Jagdish S/o Shri Rughna, by caste Meena,
R/o Village Vimalpura, Tehsil Chaksu, District Jaiip

... Petitioner.

Versus

Nathu Singh S/o Shri Bajrang Singh

Madhu Kanwar D/o Shri Bajrang Singh

Both are by caste Rajput, residents of Village

Rotwada, Tehsil Phagi, District Jaipur.

3. State of Rajasthan, through Tehsildar Chaksstyiti Jaipur.

N =

... Non-petitioners.

*+*+*

S.B.
Shri Satish Chand Kaushik, Member

Present :

Shri Shashikant Joshi : counsel for the petitioner
Shri Hemraj Gupta and Shri Deepak Pareek : codaseabn-petitioners.

*+*+*

Dated : 20.7.2016
JUDGMENT

This revision petition has been preferred unéetisn 230 of
the Rajasthan Tenancy Act, 1955 (in short to berrefl "the Act") against
the order of learned Revenue Appellate Authorigpur dated 09.5.2016
in case no.624/2015

2. In this case, a revenue suit for declaratiod permanent
injunction was filed by the plaintiff-petitioner amst the defendant
Bajrang Singh under sections 88, 188 and 92A ofRbmsthan Tenancy

Act. The suit was registered as 292/2012 and def@s were summoned.



The non-petitioner no.1 Nathu Singh appeared beafeeourt and moved
an application under section 151 of the Code ofl Glvocedure alleging
therein that the original defendant Bajrang Singh Bhanwar Singh was
not alive on the date of filing of the suit. Hesadied on 06.11.2012 and as
such the suit is liable to be dismissed. Aftet tyaplication, the plaintiff
moved an application under Order 22 Rule 4 reatt sgction 151 CPC
and section 5 of the Limitation Act along with afiivits and requested for
the substitution of legal heirs of Bajrang Singhtba record and the suit

not to be declared abated.

3. After hearing the arguments on the applicatioh®oth the

parties, the learned Sub Divisional Officer, Chaksile his order dated
20.11.2015 dismissed the application of Order 22 Ruead with section
151 CPC and section 5 of the Limitation Act of #mpellant and accepted
the application of the non-petitioner no.1 Nathogbi and the revenue suit
of the appellant was declared abated and as sechutbh was dismissed.
Being aggrieved with the order dated 20.11.2018, dppeal was filed

before learned R.A.A., Jaipur which was registaasdppeal n0.624/2015
and after hearing the appeal, the learned R.A.Ae \his order dated
09.5.2016 dismissed the appeal. Being aggrievédd tve orders of both

the learned lower courts, this revision petitios baen preferred.

4. | have heard the learned counsel for the maried gone

through the material available on record.

5. The learned counsel for the petitioner argined the has filed
this revision petition inter alia on the ground ttheth the lower courts
have made gross negligence and illegality by disimgsthe suit and appeal
of the plaintiff-petitioner. The orders dated 202015 and 09.5.2016 are
against the law and have been dismissed on tedhgricands while it is
affecting the rights of agricultural land and incBua circumstances, the
matter must be decided on merit. The orders df Hw courts are against
the principle of natural justice and passed in atyhananner without

providing any opportunity of hearing.



6. The learned counsel also argued that the esd®d in law as
well, because the suit has been declared abatettheébyearned S.D.O.,
Chaksu vide his order dated 20.11.2015. When ¢het ¢s of the opinion
that the suit was filed against a dead person, hleewas having no right to
declare the suit abated. The learned appellatd etao did not consider
this fact and kept the order as it is. If a s@ais lbeen filed against a dead
person, then it cannot be abated, but this typsudfis only of defective
category and if such type of suit has been filedliertently or by mistake
or without knowledge of the defendant's death, thentype of suit cannot
be treated as not maintainable, it will be treatesd "still born" or
"defective" and that defect is curable defect amel tourts are having
power under Order 153 CPC to cure these type adctiefand amend the
suit. The learned counsel referred the judiciabnpuncement RLW
2009(2) RJ page 1118. In that case, the BoarceweéRue ordered that the
memo of appeal can be amended and in such a citances the court may
return the appeal memorandum for amendment andeseptation. In
other judicial pronouncement 2007 RRD page 78, @8dws ordered by
allowing the 153 CPC application, the name of theedlant to be inserted
and new appeal to be submitted. In the matter Gdf12RBJ 593, the
Hon'ble Board again reiterated that where submgitin appeal against a
dead person since this mistake came to the knoeledighe officer, an
application under section 151 and 153 CPC was mdwedringing the
legal representatives on record; this is a techmncstake and as such this
application was allowed. Board has taken the \tieat the matter should
not be dismissed on technical ground and this hygamnnical attitude is
against the principles of justice. As such, heuadgfor acceptance of the

revision petition.

7. On the other hand, the learned counsel fontmepetitioners
argued that the suit was filed for declaration g@dmanent injunction
under sections 88, 188 and 92A of Rajasthan Tena&wmty 1955. The
cause of action was alleged in the matter thatndiziet Bajrang Singh has
threatened the sale of the disputed land on 1812.2and on this
allegation, the suit was filed while as per theord¢cthe defendant no.1 was
died on 06.11.2012. When he was died on 06.11,200&# he may come



for threatening on 18.11.2012 and as such thassmisconceived one and
it was filed on wrong cause of action. No causaation arose for the suit.
If any person is filing a suit, he must file witrckean hand. Not only this,
after filing the suit against the dead person, wtien application under
section 151 CPC was moved by the son of the deféri8lajrang Singh-

the non-petitioner no.1, no step has been takerdaong the defect and
after 2% years, this application under Order 22eRulread with section
151 CPC and section 5 of the Limitation Act was sthv After hearing the
parties, the learned lower court dismissed theiegtpn under Order 22
Rule 4 and Section 5 of the Limitation Act and aitiexi the application of

the non-petitioner no.1 under section 151 CPC aedstit was declared
abated and dismissed.

8. The learned counsel referred the judicial pumement
2012(1) RRT 189, wherein the D.B. of this Board bpscifically held that
appeal against a dead person is a nullity and esdéime analogy, if a suit
Is filed against a dead person, is also a nullitp. 2010(2) RRT 1458
Balwant Singh Vs. Jagdish Singh, the Hon'ble Supr@uurt of India has
held that during the appeal, appellant landlordldi@he application for
substitution of LRs was filed after 778 days on pinetext that they were
not aware of the pendency of the appeal. It isti@tbonafide reason and
In such a circumstance, it was held that abatememitomatic, no specific
order is required, and as such the suit was digaissin the matter of
2015(1) RRT 232 Bhanu Pratap Singh Vs. Smt. Gharmshiumari, the
Hon'ble Rajasthan High Court again reiterated tlesvvof the Hon'ble
Supreme Court and held that law of limitation i$ adormality only, delay
cannot be condoned when the party itself was rglawit. In the matter of
2013(2) RRT 1089 Deepa Vs. Kola alias Kushal, is Wwald that when the
application for mutation has not been moved uptyetfs, then this delay
Is not to be condoned. In 2012(1) RRT 332 ShatanMohan Lal, it was
held that there is no necessity to file writtentest@ent when the suit is
barred by law and suit for declaration is not nmamdble on the basis of
unregistered sale deed, as such, the suit was aiotamable as per law.
On this ground also in the present matter, the wat liable to be

dismissed and as such there is no illegality inarder of learned S.D.O.,



Chaksu as well as of learned R.A.A., Jaipur. Tdmesview was taken by
Hon'ble Board again in Surji and ors. Vs. Devenaind ors. reported in
2013(2) RRT page 1164. In 2011(2) RRT 721 JagS8ish and ors. Vs.
Shri Sitaram and anr., the full bench of the Bolaad decided it that no
khatedari right can be provided on the ground ofeesk possession. No
tenancy right can be conferred on the basis of radvpossession and the
suit was filed on the basis of adverse possessonit is liable to be
dismissed. In 2014(2) RRT 1154 Ram Singh and ¥ss. Patasi, the
Hon'ble Board has clarified that the scope of iewiss very limited. In
this matter when the suit was not maintainableibwas found by both the
courts on law as well as on facts, then this Batwalild not interfere in the
concurrent finding in revision. The Hon'ble Higbu®t of Rajasthan in the
matter of Temple of Thakur Shri Mathuradassji, GahBhandar Vs. Shri
Kanhaiyalal and ors. 2008(3) WLC Rajasthan pageh&3d that if any suit
IS not maintainable, then it has to be dismisseteu®rder 7 Rule 11 CPC.

This suit was also of the same nature.

9. | have gone through the contentions advancedebyned

counsel for the parties. After hearing both theies and scanning of the
matter, | am of the view that though technicallguat filed against a dead
person cannot be declared abated under Order 22 RUPC because a
suit filed against a dead person is not coverecu@uder 22 Rule 4 CPC.
But at the same time, it is also correct that amy filed against a dead
person is a nullity. The Hon'ble courts upheld tway suit/ appeal filed

against a dead person is curable if it can be curé¢loe interest of justice.
But in the facts and circumstances of the presase,cthis suit cannot be
treated in that category because admittedly wherstiit was filed against
the dead person on the ground that a person whalisdson 06.11.2012
has made threatening on 18.11.2012 and that wegedllcause of action
for that matter, then how that suit can be treagdonafide one. In the
facts and circumstances of the matter, the lear8dd.O., Chaksu

specifically mentioned in his order that the apgiien under section 151
CPC was moved on 10.6.2013; prior to this, the Wed mentioned before
the court verbally as well. But no application &iImendment under section

151 or 153 CPC was moved and the application fatingeaside of



abatement under Order 22 Rule 4 and section 5eoLitmitation Act was
moved on 17.11.2015 i.e. after 2% years. The egipdn of section 151
CPC is clearly showing the intention of the pldinio make the
harassment to the opposite party. The learned tmaurt in the
circumstances, specifically mentioned that the iappbn for setting aside
the abatement or for substitution of legal heirsusth be made immediately
and when it is not done, then the substitution oarbe allowed. The
application under Order 22 Rule 4 and section 5Sitatmon Act is liable to
be dismissed because no valid reason has been fgivéme delay and as
such both the applications were dismissed rightkhough, the learned
trial court declared the suit abated and dismisseoh the ground of
abatement, it does not make any difference sohfarfdte of the matter is

concerned.

10. The question for consideration is (1) Whetimea suit filed
against a dead person, an application under OrdeR@e 4 CPC is
maintainable ? (2) If the suit has been dismiseadthe ground of

abatement, can this order be maintained ?

11. After giving my thoughtful consideration, | amf the
considered opinion that the order passed by theddaS.D.O., Chaksu is
technically not correct, but fate of the suit haerm given as dismissal
rightly and the defect has been cured by the aggetiourt by mentioning
that there was no cause of action for filing of . It is also pertinent to
mention here that a suit filed against a dead pessa nullity.

12. As discussed above, it is clear that anyfdedt against a dead
person is a nullity and if an action is void abtimi then it cannot be
survived by moving an application under Order 22eRuCPC read with
section 151 CPC. In such circumstances, the aigic under Order 22
Rule 4 is not maintainable. The answer of the s@oguestion is also
inaffirmative because the fate of the suit is dssal. If the court has
ordered the dismissal of it because of abatememtpes not make any
difference and as such there is no need to quasiotter and the order is

liable to be maintained.



13. However, there is an exception of the ruleé ththe suit was
filed bonafidely and during the course of appeel, etithout knowledge of
death the appeal was preferred, then the courtcmagider the application
for substitution of parties. But when at the tiofefiling of the suit, the
cause of action was not there, as in the presaet tae suit will be treated
as totally misconceived and is liable to be dispulss Thus, the filing of
present revision petition before this court isdbese of the process of law.
As such, this revision petition is liable to berdissed; hence dismissed.
The order of learned Revenue Appellate Authorigypur dated 09.5.2016
and that of learned Sub Divisional Officer, Chakited 20.11.2015 are
hereby upheld.

Pronounced in open court.

GATISH CHAND KAUSHIK)
Member
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