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Single Bench  
Shri Moolchand Meena, Member 

Present:- 
Shri S.P. Ojha, Advocate for the petitioner. 
Shri Virendra Singh, Advocate for Non-petitioner. 
Shri Mohd. Iqbal, Advocate for the application under order 1 
Rule 10 of CPC. 
 

Decision 
Dated 26-11-2013 

This revision under section 230 of the Rajasthan Tenancy Act, 
1955 (hereinafter referred to as ‘the Act’) has been filed by the 
applicants aggrieved by order dated 20-11-2011 passed by Sub 
Divisional Officer, Sambharlake. 
 
2- Brief facts of the case leading to this revision are that 
petitioners/plaintiffs and performa non-petitioners have filed a 
suit under section 88 and 188 of the Act of 1955 in the Court of 
the Sub Divisional Officer, Sambharlake (the Trial Court) and an 
application for temporary injunction has also been filed under 
section 212 of the Act, with averments that petitioners are 
Khatedar tenants of the disputed land and they are in the 
cultivatory possession of the same since the time of their fore-
fathers.  After death of forefathers, the petitioners and non-
petitioners are in actual possession of the land of their share. But 
the land was wrongly recorded in the name of non-petitioner 
No.5 Chainkanwar in the Revenue Record, in which petitioners 
and performa non-petitioners remained in cultivatory possession 
of 5/6th of the disputed land. The non-petitioner No.5, taking 
advantage of wrong entry in the Revenue Record sold 1/6th share 
of the land to defendant No.6, but without possession. The 
possession of the land is with the petitioners and the performa 
non-petitioners. The petitioners file an application for 
appointment of Commissioner to bring the site-inspection report 
of the disputed land. The Trial Court, vide its order dated 20-12-
2011 rejected the application. This revision petition has been filed 
by the petitioners against order dated 20-11-2011 passed by the 
Trial Court.  
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3- The non-petitioners through their counsel submitted an 
application dated 16-04-2012 raising preliminary objections 
against maintainability of the revision in hand. 
 
4- During the pendency of the revision, one application under 
Order 1 Rule 10 read with section 151 of  the Civil Procedure 
Code, 1908 was filed by Smt. Chandraprabha w/o Dashrath Singh 
on the pretext that she is daughter of late Shri Hanuman Singh 
and therefore having interest in the disputed land, is necessary 
party to the litigation. It was requested that she should be 
impleaded as party in the suit pending before the Trial Court and 
also in the present revision. 
 
5- I have heard arguments of the learned counsels for both 
the parties. The learned counsel for the applicant under order 1 
rule 10 of the Civil Procedure Code, 1908 was also heard.  
 
6- The learned counsel for Smt. Chandraprabha, who has 
applied for impleadment, submitted that the applicant is daughter 
of Shri Hanuman Singh, who was joint Khatedar of the disputed 
land. But the plaintiff did not implead her as party to the suit, 
whereas she, being legal representative of the deceased Hanuman 
Singh and having interest in the disputed land, is the necessary 
party to the suit. 
 
7- The learned counsel for the petitioners, repeating 
averments of their revision petition, has submitted that disputed 
land remained in joint khatedari and joint possession of the 
petitioners. The non-petitioner No.5, on the basis of wrong entry 
in the Revenue Record has sold the land for which she was not 
authorized. This sale was without possession and despite of the 
said sale, the petitioners are still in possession of the land. 
Therefor, appointment of commissioner and getting status report 
regarding possession was justified for the Trial Court for reaching 
on correct conclusion. The possession of the land cannot be 
proved by adducing documentary evidence, so it was required 
that status report regarding possession be asked through the 
commissioner. But the Trial Court, without appreciating the 
circumstances of the case, has wrongly and illegally rejected the 
application for appointment of the commissioner. Relying upon 
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the authorities reported under AIR 1986 Madras 33, AIR 1989 
ORISSA 21 and 2012 (2) RRT 1210, the learned counsel for the 
petitioners has requested that impugned order dated 20-11-2011 
passed by the Trial Court be quashed and application for 
appointment of the Commissioner be allowed.  
 
8-  The learned counsel for non-petitioners vehemently 
argued against the revision petition and submitted that impugned 
order dated 20-11-2011 passed by the Trial Court is an interim 
order and the application under section 212 of the Act is still 
pending in the Trial Court. The impugned order is not a case 
decided and a revision against the interim order is not 
maintainable under section 230 of the Act. On the merits of the 
case, the learned counsel has submitted that Commissioner 
cannot be appointed in a case of temporary injunction under 
section 212 of the Act. The applicant requesting for temporary 
injunction, has to prove his case by adducing proper evidence 
himself. The Court cannot be requested to collect evidence 
through its agency. The learned counsel has relied upon 
authorities reported under 2004 RRD 669, 2007 RRT 943, 2007 
RRT 374, 2009 RRD 108, 2009 RRT 1035, 2010 RRT 70, 2011 
RRT 1304 and 2011 RRT 91. 
 
9- I have given a thoughtful consideration to the rival 
contentions made by both the learned counsels for the parties  and 
have also gone through the record and the impugned order 
available in the file.  
 
10-  So far as application under order 1 rule 10 of the 
Civil Procedure Code, 1908 filed by Smt. Chandraprabha for 
impleadment is concerned, the present revision is limited to the 
issue of  appointment of the Commissioner in a case of section 
212 of the Act. I have gone through the application under Order 1 
Rule 10 of the CPC is for impleadment, wherein it has been 
requested that the applicant be impleaded as defendant in suit 
No.81/2011 pending before the Trial Court. In view of this matter 
of fact, I am of the opinion that applicant Smt. Chandraprabha 
should apply to the Trial Court for impleading her as defendant in 
the suit. She is not necessary party to the present revision. So her 
application for impleading in the present revision is rejected, 
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however she is free to apply for impleading in the suit in the Trial 
Court, and if she submits such an application, the same shall be 
decided by the Trial Court on merits without referring to this 
court’s decision in the present revision. 
 
11-  Now I come to the revision in hand in the matter of 
appointment of Commissioner. I have perused the petitioners’ 
application dated 18-10-2011 filed in the Trial Court. Mere 
perusal of that application reveals that it has been moved with 
request to bring on record the fact that which party is in 
possession of the land in question. For ready reference, I would 
like to reproduce here relevant paras of the petitioners’ 
application date 18-10-2011, as under:- 

^^ ^^ ^^ ^^ ------------ fooknxzLr Hkwfe ij oknhx.k ,oa izfroknh la[;k 1 yxk;r 4 la;qDr  fooknxzLr Hkwfe ij oknhx.k ,oa izfroknh la[;k 1 yxk;r 4 la;qDr  fooknxzLr Hkwfe ij oknhx.k ,oa izfroknh la[;k 1 yxk;r 4 la;qDr  fooknxzLr Hkwfe ij oknhx.k ,oa izfroknh la[;k 1 yxk;r 4 la;qDr 
#i ls dkfct pys vk jgs gSA orZeku esa Qly lko.kw esa oknhx.k ,oa #i ls dkfct pys vk jgs gSA orZeku esa Qly lko.kw esa oknhx.k ,oa #i ls dkfct pys vk jgs gSA orZeku esa Qly lko.kw esa oknhx.k ,oa #i ls dkfct pys vk jgs gSA orZeku esa Qly lko.kw esa oknhx.k ,oa 
izfroknh la[;k 1 yxk;r 4 us mijksDr reke fooknxzLr Hkwfe 58 ch?kk izfroknh la[;k 1 yxk;r 4 us mijksDr reke fooknxzLr Hkwfe 58 ch?kk izfroknh la[;k 1 yxk;r 4 us mijksDr reke fooknxzLr Hkwfe 58 ch?kk izfroknh la[;k 1 yxk;r 4 us mijksDr reke fooknxzLr Hkwfe 58 ch?kk 
11 fcLok esa ewax] cktjk] pksyk dk’r fd;k Fkk vkSj11 fcLok esa ewax] cktjk] pksyk dk’r fd;k Fkk vkSj11 fcLok esa ewax] cktjk] pksyk dk’r fd;k Fkk vkSj11 fcLok esa ewax] cktjk] pksyk dk’r fd;k Fkk vkSj dkVk gSA ekSds ij  dkVk gSA ekSds ij  dkVk gSA ekSds ij  dkVk gSA ekSds ij 
cktjk [kM+k gSA** ¼isjk&1½cktjk [kM+k gSA** ¼isjk&1½cktjk [kM+k gSA** ¼isjk&1½cktjk [kM+k gSA** ¼isjk&1½    
^^^^^^^^------------------------ izfroknhx.k@ vizkFkhZ la[;k 6 us mijksDr fooknxzLr Hkwfe esa 1@6  izfroknhx.k@ vizkFkhZ la[;k 6 us mijksDr fooknxzLr Hkwfe esa 1@6  izfroknhx.k@ vizkFkhZ la[;k 6 us mijksDr fooknxzLr Hkwfe esa 1@6  izfroknhx.k@ vizkFkhZ la[;k 6 us mijksDr fooknxzLr Hkwfe esa 1@6 
fgLls ij mldk dCtk gksuk crk;k gS tks xyr gSA lEiw.kZ Hkwfe ij fgLls ij mldk dCtk gksuk crk;k gS tks xyr gSA lEiw.kZ Hkwfe ij fgLls ij mldk dCtk gksuk crk;k gS tks xyr gSA lEiw.kZ Hkwfe ij fgLls ij mldk dCtk gksuk crk;k gS tks xyr gSA lEiw.kZ Hkwfe ij 
oknhx.k ,oa izfroknh laoknhx.k ,oa izfroknh laoknhx.k ,oa izfroknh laoknhx.k ,oa izfroknh la---- 1 yxk;r 4 dk la;qDr dCtk jgk gS tks ekSds  1 yxk;r 4 dk la;qDr dCtk jgk gS tks ekSds  1 yxk;r 4 dk la;qDr dCtk jgk gS tks ekSds  1 yxk;r 4 dk la;qDr dCtk jgk gS tks ekSds 
ij Qlyij Qlyij Qlyij Qly dkVus ds i'pkr Hkh Li"V #i ls n`f"V xkspj gksrk gSA**  dkVus ds i'pkr Hkh Li"V #i ls n`f"V xkspj gksrk gSA**  dkVus ds i'pkr Hkh Li"V #i ls n`f"V xkspj gksrk gSA**  dkVus ds i'pkr Hkh Li"V #i ls n`f"V xkspj gksrk gSA** 
¼isjk&2½¼isjk&2½¼isjk&2½¼isjk&2½    
^^^^^^^^---------------------------- ,slh fLFkfr esa fooknxzLr Hkwfe dk ekSdk fujh{k.k fd;k tkuk  ,slh fLFkfr esa fooknxzLr Hkwfe dk ekSdk fujh{k.k fd;k tkuk  ,slh fLFkfr esa fooknxzLr Hkwfe dk ekSdk fujh{k.k fd;k tkuk  ,slh fLFkfr esa fooknxzLr Hkwfe dk ekSdk fujh{k.k fd;k tkuk 
U;k;fgr esa vko’;d gS rkfd lgh fLFkfr ekU; U;k;ky; ds le{k vk U;k;fgr esa vko’;d gS rkfd lgh fLFkfr ekU; U;k;ky; ds le{k vk U;k;fgr esa vko’;d gS rkfd lgh fLFkfr ekU; U;k;ky; ds le{k vk U;k;fgr esa vko’;d gS rkfd lgh fLFkfr ekU; U;k;ky; ds le{k vk 
ldsA** ¼isjk&3½ldsA** ¼isjk&3½ldsA** ¼isjk&3½ldsA** ¼isjk&3½    
 
Thus, main dispute between the parties is that which party 

is in actual possession of the land. The only purpose of the 
application dated 18-10-2011 was to collect evidence regarding 
possession on the disputed land, and barring a few exceptions on 
account of compulsions of peculiar circumstances of individual 
cases, the general principle is well settled in this regard, 
through a long chain of judicial pronouncements, that 
Court’s Commissioner cannot be appointed to collect 
evidence regarding possession on the suit land.  The Trial 
Court in its impugned decision dated 20-12-2011 has given 
reasons to reject the application as under:- 

^^geus i=koyh dk voyksdu fd;k ,oa cgl ij euu fd;kA  izkFkhZx.k ^^geus i=koyh dk voyksdu fd;k ,oa cgl ij euu fd;kA  izkFkhZx.k ^^geus i=koyh dk voyksdu fd;k ,oa cgl ij euu fd;kA  izkFkhZx.k ^^geus i=koyh dk voyksdu fd;k ,oa cgl ij euu fd;kA  izkFkhZx.k 
us fookfnr us fookfnr us fookfnr us fookfnr ------------------------------------------------ lEiw.kZ vkjkth ij oknhx.k viuk dCtk dk’r gksuk  lEiw.kZ vkjkth ij oknhx.k viuk dCtk dk’r gksuk  lEiw.kZ vkjkth ij oknhx.k viuk dCtk dk’r gksuk  lEiw.kZ vkjkth ij oknhx.k viuk dCtk dk’r gksuk 
crkrs gq;s nkok ?kks"k.kk] LFkk;h fu"crkrs gq;s nkok ?kks"k.kk] LFkk;h fu"crkrs gq;s nkok ?kks"k.kk] LFkk;h fu"crkrs gq;s nkok ?kks"k.kk] LFkk;h fu"ks/kkKk o ks/kkKk o ks/kkKk o ks/kkKk o T.I. izkFkZuki= is’k fd;k gSA izkFkZuki= is’k fd;k gSA izkFkZuki= is’k fd;k gSA izkFkZuki= is’k fd;k gSA 
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tcfd tekcUnh lEor 2067&2070 ds vuqlkj izfroknh la[;k&5 tcfd tekcUnh lEor 2067&2070 ds vuqlkj izfroknh la[;k&5 tcfd tekcUnh lEor 2067&2070 ds vuqlkj izfroknh la[;k&5 tcfd tekcUnh lEor 2067&2070 ds vuqlkj izfroknh la[;k&5 
fookfnr vkjkth esa 1@6 fgLls dh fjdkWM+sZM [kkrnkj gSA oknhx.k dks fookfnr vkjkth esa 1@6 fgLls dh fjdkWM+sZM [kkrnkj gSA oknhx.k dks fookfnr vkjkth esa 1@6 fgLls dh fjdkWM+sZM [kkrnkj gSA oknhx.k dks fookfnr vkjkth esa 1@6 fgLls dh fjdkWM+sZM [kkrnkj gSA oknhx.k dks 
lEiw.kZ vkjkth ij viuk dCtk dk’r Lo;a }kjk nLrkosth lcwr ls fl) lEiw.kZ vkjkth ij viuk dCtk dk’r Lo;a }kjk nLrkosth lcwr ls fl) lEiw.kZ vkjkth ij viuk dCtk dk’r Lo;a }kjk nLrkosth lcwr ls fl) lEiw.kZ vkjkth ij viuk dCtk dk’r Lo;a }kjk nLrkosth lcwr ls fl) 
djuk pkfg;sA ge odhy izfroknh djuk pkfg;sA ge odhy izfroknh djuk pkfg;sA ge odhy izfroknh djuk pkfg;sA ge odhy izfroknh ls lger gSa fd ls lger gSa fd ls lger gSa fd ls lger gSa fd evidence collect    
djus ds fy;s ekSdk dfe’uj fu;qDr djuk U;k;laxr ugha gSA djus ds fy;s ekSdk dfe’uj fu;qDr djuk U;k;laxr ugha gSA djus ds fy;s ekSdk dfe’uj fu;qDr djuk U;k;laxr ugha gSA djus ds fy;s ekSdk dfe’uj fu;qDr djuk U;k;laxr ugha gSA ------------********    

 
This opinion of the learned Trial Court is in accordance 

with the constant view of this Board as well as higher level 
Courts that Commissioner should not be appointed for the 
purpose of collecting evidence with regard to possession on the 
disputed land.  
(1) It has been held in the case of Kesharam (2004 RRD 669) 

that commissioner cannot be appointed to collect the 
evidence to prove possession on the disputed land.  

(2) In the case of Municipality, Jalore versus Barda & ors 
(2009 RRD 109) it has been held that:-  

“the provisions of Order 26 Rule 9 and Order 39 Rule 7 of 
C.P.C. are altogether different from provisions of Section 
212 of the Act which is by and large self-sufficient in this 
regard. The report of site inspection or appointment of any 
Commissioner to ascertain possession on the disputed land 
is not warranted under the provisions Section 212 of the 
Act. Concerned parties have to prove their prima facie case 
themselves.”   

(3) A coordinate bench of this Board, in the case of 
Bheekhram and others (2012 RRD 6 = 2012 (1) RRT 43) 
after having reliance on 2011(1) RRT 91 and 2007 (2) 
RRT 943, has held that:-  

“when there is a dispute regarding possession on the suit 
land, it is for the parties to prove their rival claims of 
possession; agency of Court cannot be used to collect 
evidence of possession by appointment of a commissioner. 
Order commissioner’s appointment was quashed.”  

(4) The Hon’ble High Court in the case of Union of India & 
ors versus M/S Kripal Industries (AIR 1998 Rajasthan 224 
= 1998 DNJ (Raj.) 245) has held  that appointment of 
Commissioner for collecting evidence of possession is 
misuse of Court’s jurisdiction. Para 17 & 18 of the 
decision dated 06-03-1998 by the Hon’ble High Court in 
this case is as under:- 

“…..that the Trial Court is vested with the discretion to 
appoint Commissioner but such discretion should not be 
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exercised where the point which is required to be referred 
to the commissioner can conveniently be sustained by the 
parties by evidence at the trial. …” (para 17) 

 
“ … I hold that power of appointment of commissioner for 
local investigation cannot be exercised by the court to assist 
party to collect evidence where it can get evidence itself. In 
the case on hand the written statement has already been 
filed, therefore, the disputed question of fact can be 
adjudicated upon by the court after framing the issues and 
recording the evidence of the parties. For such purpose 
assistance of Commissioner is neither necessary nor 
justified.” (para 18) 

 
12- The same view, as discussed in para 11 hereinabove, has 
also been held in 2007 (2) RRT 943, 2007(1) RRT 374, 2009(2) 
RRT 1035, 2010(1) RRT 70, 2011 (2) RRT 1304 as relied upon 
by the learned counsel for the non-petitioners.  
 
13-  The learned counsel for the non-petitioners has kept 
reliance on AIR 1986 Madras 33, AIR 1989 ORISSA 21 and 
2012(2) RRT 1210 in support of his arguments to justify the 
appointment of commissioner for site inspection.  
(1) In the case of Ponnusamy Pandaram (AIR 1986 Madras 

33), it has been held that order declining to appoint 
Commissioner under Order 26 Rule 9 of the Civil 
Procedure Code, 1908 to make local investigation is “case 
decided” and such an order is revisable. Thus this 
pronouncement establishes that revision against the order 
declining appointment of Commissioner is maintainable. 
But this pronouncement does not advocate for 
appointment of Commissioner to investigate about the fact 
that who is in possession of the suit land. So it does not 
help the cause of the non-petitioners in the present case.  

(2) In case of Sanku Ranga Rao (AIR 1989 ORISSA 21), it 
has been held that appointment of Commissioner for local 
investigation is discretion of the Court. In this case, the 
suit was based on report of private Commissioner whose 
contradictory affidavit was filed in the Court by the 
defendant. Plaintiff applied for appointment of Court 
Commissioner for ascertaining facts. The application was 
rejected and the Court advised survey again by a private 
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Commissioner. It was held by the Hon’ble High Court that 
since private Commissioner had once filed an affidavit 
contrary to his previous report, appointing a private 
Commissioner again would serve little purpose. Hence 
appointment of Court Commissioner was necessary. Thus 
circumstances and facts in this case being entirely 
different from the case in our hand, this authority cannot 
be applied to the present case.  

(3) In case of Shanu Baheti versus Municipal Council, Pali & 
Anr (2012 (2) RRT 1210), the Commissioner was 
appointed by the Court to ascertain the situation of the 
disputed land. The Hon’ble High Court had held that the 
Court has power to appoint the Commissioner under Order 
26 Rule 9 or Order 39 Rule 7 of the Civil Procedure Code, 
1908, and there is no illegality and jurisdictional error in 
appointing the Commissioner.   

 
14- I do, respectfully, agree with the opinion of the Hon’ble 
High Court expressed in 2012 (2) RRT 1210 and  AIR 1989 
Orissa 21 cited hereinabove, that appointment of Commissioner 
for local investigation under Order 26 Rule 9 of the Civil 
Procedure Code, 1908, is entirely discretionary powers of the 
Court. The said Order 26 Rule 9 is reproduced as under:- 

“Rule 9: Commissions to make local investigations: 
 In any suit in which the Court deems a local investigation to be 
requisite or proper for the purpose of elucidating any matter in 
dispute, or of ascertaining the market-value of any property, or the 
amount of any mesne profits or damages or annual net profits, the 
Court may issue a commission to such person as it thinks fit 
directing him to make such investigation and to report thereon to 
the Court: 
 
Provided that, where the State Government has made rules as to 
the persons to whom such commission shall be issued, the Court 
shall be bound by such rules.” 
 
From mere perusal of the Rule 9 as above, it is evident that 

appointment of the commissioner is entirely a discretionary 
power of the Court.  As provided for in the said Rule 9 of Order 
26, if the Court is of the opinion that it is necessary to appoint a 
Commissioner for the purpose of elucidating any matter in 
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dispute, or of ascertaining the market-value of any property, or 
the amount of any mesne profits or damages or annual net profits, 
the Court may issue a commission to such person as it thinks fit. 
But if the Court does not deem it necessary to appoint the 
Commissioner, no party to the litigation can claim the 
Commissioner’s appointment as a matter of right. One has to 
prove his case by adducing necessary documentary as well oral 
evidence.  He should not look towards the Court to help him in 
collecting the evidence.  
 
16-  The Court, under its discretionary powers, can 
appoint Commissioner for bringing physical factuality of the 
disputed land on record as to whether the land is being used for 
agricultural purpose or non-agricultural purpose, or are there are 
some structures on the land like house, well, tube-well etc., or 
which crop is presently standing on the disputed land, or how 
many trees of which species are there on the disputed land. But 
the Commissioner cannot be appointed to give report as to which 
party is in possession of the land, or who has constructed or who 
is using structures like house, well, tube well etc., or who has 
sown the crop on the land, or who is owner of the trees standing 
on the land.  Justification for it is that the Commissioner cannot 
ascertain ownership of the house or well or trees or crop at his 
own level without making enquiry from the persons at site, and 
such an enquiry by the Commissioner amounts to recording of 
statements of witness for which he is not authorized, unless in 
specific cases under Order 26 Rule 1 and 2, he is authorized for 
this purpose by the Court. 
 
17-  It is also clear from perusal of Rule 9 above, that it is 
applicable for suits only. This rule does not provide for 
appointment of Commissioner in proceedings other than suit, like 
case under section 212 of the Act, as in present case. The law in 
section 212 of the Act is a not only substantive law but also a 
procedural for granting temporary injunction or appointment of 
receiver. So, provisions of Order 26 Rule 9 of the C.P.C. are not 
applicable in proceedings under the said section 212 of the Act. 
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18-  Discussions held in foregoing paragraphs may be 
summarized as under, namely.- 
(1) That appointment of Commissioner under Order 26 Rule 9 

of the Civil Procedure Code, 1908 for local investigation 
is entirely a discretionary power of the Court and no party 
can claim appointment of the Commissioner as a matter of 
right. 

(2) That the courts are authorized to order a Commission only 
for limited purposes as enumerated in said order 26 Rule 9 
of the Civil Procedure Code, 1908. 

(3) That provisions of Order 26 Rule 9 of the Civil Procedure 
Code, 1908 are applicable only to suit, and not to 
miscellaneous proceedings like a case of temporary 
injunction under Section 212 of the Act. 

(4) That the Court’s agency or the Court Commissioner 
should not be used for collection of evidence regarding 
possession on the disputed land. 

(5) That the plaintiff/applicant in a proceeding under section 
212 of the Act for temporary injunction is supposed to 
prove his case by necessary documentary as well oral 
evidence.  He is not supposed to look towards the Court to 
help him in collecting the evidence.  

(6) If there are any contradictory or contrary reports already 
on record, then also the Court can order a Commission to 
find out the truth. 

 
19- In view of the discussions hereinabove, I am of a 
considered opinion that impugned order dated 20-12-2011 passed 
by the Sub Divisional Officer, Sambharlake, vide which 
appointment of Commissioner has been refused, is a perfect, well 
within the jurisdiction and legal order and it does not warrant any 
interference at revision level. The revision in hand, being devoid 
of force, deserves to be rejected. 
 
20- Consequently, the revision in hand is hereby rejected. 
 
Pronounced in the open Court. 
  

(Moolchand Meena) 
Member 


