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Single Bench
Shri Moolchand Meena, Member

Present:-

Shri S.P. Ojha, Advocate for the petitioner.

Shri Virendra Singh, Advocate for Non-petitioner,

Shri Mohd. Igbal, Advocate for the application undeder 1
Rule 10 of CPC.,

Decision
Dated 26-11-2013
This revision under section 230 of the Rajasthananey Act,
1955 (hereinafter referred to as ‘the Act’) hasrbékd by the
applicants aggrieved by order dated 20-11-2011eohby Sub
Divisional Officer, Sambharlake.

2- Brief facts of the case leading to this revisine that
petitioners/plaintiffs and performa non-petitiondrave filed a
suit under section 88 and 188 of the Act of 195%im Court of
the Sub Divisional Officer, Sambharlake (the T(@alurt) and an
application for temporary injunction has also bd#éed under
section 212 of the Act, with averments that peatéis are
Khatedar tenants of the disputed land and they iarehe

cultivatory possession of the same since the timthair fore-

fathers. After death of forefathers, the petitisn@and non-
petitioners are in actual possession of the laniheif share. But
the land was wrongly recorded in the name of ndriipeer

No.5 Chainkanwar in the Revenue Record, in whictitipeers

and performa non-petitioners remained in cultivagpossession
of 5/6" of the disputed land. The non-petitioner No.5,irtgk
advantage of wrong entry in the Revenue Record K@iishare
of the land to defendant No.6, but without possessiThe

possession of the land is with the petitioners #red performa
non-petitioners. The petitioners file an applicatiofor

appointment of Commissioner to bring the site-isip@ report
of the disputed land. The Trial Court, vide its @rdlated 20-12-
2011 rejected the application. This revision patithas been filed
by the petitioners against order dated 20-11-20d4<sgd by the
Trial Court.
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3- The non-petitioners through their counsel sutaditan
application dated 16-04-2012 raising preliminaryjecbons
against maintainability of the revision in hand.

4- During the pendency of the revision, one apgbcaunder
Order 1 Rule 10 read with section 151 of the CR#ibcedure
Code, 1908 was filed by Smt. Chandraprabha w/o #ésisingh
on the pretext that she is daughter of late Shnufzan Singh
and therefore having interest in the disputed lasdjecessary
party to the litigation. It was requested that sieuld be
iImpleaded as party in the suit pending before thal Tourt and
also in the present revision.

5- | have heard arguments of the learned counsel$®dth
the parties. The learned counsel for the applicauger order 1
rule 10 of the Civil Procedure Code, 1908 was absard.

6- The learned counsel for Smt. Chandraprabha, hd®

applied for impleadment, submitted that the appliga daughter
of Shri Hanuman Singh, who was joint Khatedar & tlisputed

land. But the plaintiff did not implead her as patb the suit,

whereas she, being legal representative of theadedeHanuman
Singh and having interest in the disputed landh& necessary
party to the suit.

7- The learned counsel for the petitioners, repgati
averments of their revision petition, has submitiieat disputed
land remained in joint khatedari and joint possessof the
petitioners. The non-petitioner No.5, on the basisirong entry
in the Revenue Record has sold the land for whinghvgas not
authorized. This sale was without possession asgieof the
said sale, the petitioners are still in possessbrthe land.
Therefor, appointment of commissioner and gettitagus report
regarding possession was justified for the TriallCéor reaching
on correct conclusion. The possession of the lamdnat be
proved by adducing documentary evidence, so it weasired
that status report regarding possession be askedigin the
commissioner. But the Trial Court, without appréo@ the
circumstances of the case, has wrongly and illggailected the
application for appointment of the commissionerlyidg upon
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the authorities reported under AIR 1986 Madras AR 1989
ORISSA 21 and 2012 (2) RRT 1210, the learned cdudnsé¢he
petitioners has requested that impugned order dz@etil-2011
passed by the Trial Court be quashed and applicato
appointment of the Commissioner be allowed.

8- The learned counsel for non-petitioners veheiyen
argued against the revision petition and submitied impugned
order dated 20-11-2011 passed by the Trial Couanisnterim
order and the application under section 212 of Al is still
pending in the Trial Court. The impugned order & B case
decided and a revision against the interim order n
maintainable under section 230 of the Act. On trezits of the
case, the learned counsel has submitted that Ciomes
cannot be appointed in a case of temporary injanctinder
section 212 of the Act. The applicant requesting téanporary
Injunction, has to prove his case by adducing prapedence
himself. The Court cannot be requested to colleatdemce
through its agency. The learned counsel has relipdn
authorities reported under 2004 RRD 669, 2007 RRJ, 2007
RRT 374, 2009 RRD 108, 2009 RRT 1035, 2010 RRT20Q,1
RRT 1304 and 2011 RRT 91.

O- | have given a thoughtful consideration to thealr
contentions made by both the learned counselfhiéoparties and
have also gone through the record and the impugredr
available in the file.

10- So far as application under order 1 rule 1Ghef
Civil Procedure Code, 1908 filed by Smt. Chandrbpea for
impleadment is concerned, the present revisiomrigdd to the
issue of appointment of the Commissioner in a adsgection
212 of the Act. | have gone through the applicatiader Order 1
Rule 10 of the CPC is for impleadment, wherein as Hbeen
requested that the applicant be impleaded as dafend suit
N0.81/2011 pending before the Trial Court. In viefathis matter
of fact, | am of the opinion that applicant Smt.a@tdraprabha
should apply to the Trial Court for impleading lasrdefendant in
the suit. She is not necessary party to the prasergion. So her
application for impleading in the present revisi@nrejected,
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however she is free to apply for impleading in $hé in the Trial

Court, and if she submits such an application,stdmme shall be
decided by the Trial Court on merits without reifegr to this

court’s decision in the present revision.

11- Now | come to the revision in hand in the matif
appointment of Commissioner. | have perused thdiqetrs’
application dated 18-10-2011 filed in the Trial @ouMere
perusal of that application reveals that it hasnbewved with
request to bring on record the fact that which ypag in
possession of the land in question. For ready eafa, | would
like to reproduce here relevant paras of the peitis’
appllcatlon date 18-10-2011, as under:-
faqreaed 47 gv ardmr U9 glaqrel We&gr 1 o Iad 4 GYad
W#Wﬁwaﬁaﬁ@‘?‘/aﬁv#mm#aﬁww
FIaareT Ge&r 1 AT 4 7 SRIET THT [areaed 7 58 diEr
11 f3var & g qrorer @ &eT 1547 o diiv @rer &) Al gv
FroreT @ST &/ (49—1)
... HIATRITT/ SR @Ear 6 7 Suviad f[daeaeT ¥ 4 1,6
fowd Uv SWHT FHeorr ET FAIT & O Toid &1 U 97 uv
T UF FIAIET . 1 AT 4 BT GIFT Bl V& & ol AP
qv BWe I » geEiad Hf W vy @ e TEv &t 81
(F/7-2)
‘... OF REIT F [Rarcyed 97 @1 Her AV [Bar arar
FIfed H HqeqE & il WEl Refa v aiad & GHe 37
w& | (F7—3)

Thus, main dispute between the parties is that hvparty
Is in actual possession of the land. The only psepof the
application dated 18-10-2011 was to collect eviéeregarding
possession on the disputed land, and barring aek@&ptions on
account of compulsions of peculiar circumstancesndividual
cases,the general principle is well settled in this regadl,
through a long chain of judicial pronouncements, that
Court's Commissioner cannot be appointed to collect
evidence regarding possession on the suit land.The Trial
Court in its impugned decision dated 20-12-2011 pasn

reasons to reject the application as under:-
“BF+ GFIGcA] BT SqcAIBT [HIT VT T8 gV H77 [HI1/ TR
7 AT .......... Tl TSl G¥ FIGITI SGAT FHeodl BT &I

gard g2 arar aryo, vy fversr a T, grefaray g9 @97 @
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el GHIT] T 2067—2070 & HFEIY FlAGId) W5
faanca sreroft 7 1,6 W @1 Raiee @raere &/ kT Bl
WA STVTSA GV ST Heoll HIed WGF FIVT qeirdor §d & g
vl Fled | 89 ddicl Fidard) & weqd & I evidence collect

This opinion of the learned Trial Court is in aatance
with the constant view of this Board as well ashkig level
Courts that Commissioner should not be appointed the
purpose of collecting evidence with regard to pssi&® on the
disputed land.

(1) It has been held in the case_of Kesharam (2004 B&3)
that commissioner cannot be appointed to colleet th
evidence to prove possession on the disputed land.

(2) In the case of Municipality, Jalore versus Bardaok
(2009 RRD 109}t has been held that:-

“the provisions of Order 26 Rule 9 and Order 39 FuT of
C.P.C. are altogether different from provisions &ection
212 of the Act which is by and large self-sufficiem this

regard. The report of site inspection or appointnef any
Commissioner to ascertain possession on the dispuaad

IS not warranted under the provisions Section 212tbe

Act. Concerned parties have to prove their primaifacase
themselves.”

(3) A coordinate bench of this Board, in the case of
Bheekhram and others (2012 RRD 6 = 2012 (1) RRT 43)
after having reliance on 2011(1) RRT 91 and 2007 (2
RRT 943, has held that:-

“when there is a dispute regarding possession or suit
land, it is for the parties to prove their rival @ms of
possession; agency of Court cannot be used to cblle
evidence of possession by appointment of a comiomesi
Order commissioner’s appointment was quashed.”

(4) The Hon’ble High Court in the case of Union of ladi
ors versus M/S Kripal Industries (AIR 1998 RajastR24
= 1998 DNJ (Raj.) 24p has held that appointment of
Commissioner for collecting evidence of possess®n
misuse of Court’'s jurisdiction. Para 17 & 18 of the
decision dated 06-03-1998 by the Hon’ble High Conrt

this case is as under:-
“.....that the Trial Court is vested with the discrieh to
appoint Commissioner but such discretion should no¢
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exercised where the point which is required to lkeferred
to the commissioner can conveniently be sustaingdtibe
parties by evidence at the trial. ...” (para 17)

“ ... | hold that power of appointment of commissionéor
local investigation cannot be exercised by the dotor assist
party to collect evidence where it can get evideriself. In

the case on hand the written statement has alredmben
filed, therefore, the disputed question of fact cape
adjudicated upon by the court after framing the tgss and
recording the evidence of the parties. For such paose
assistance of Commissioner is neither necessary nor
justified.” (para 18)

12- The same view, as discussed in para 11 hearealhas
also been held in 2007 (2) RRT 943, 2007(1) RRT, ZD09(2)
RRT 1035, 2010(1) RRT 70, 2011 (2) RRT 1304 adelipon
by the learned counsel for the non-petitioners.

13- The learned counsel for the non-petitioners Kkept
reliance on AIR 1986 Madras 33, AIR 1989 ORISSA &id
2012(2) RRT 1210 in support of his arguments tdifjughe
appointment of commissioner for site inspection.

(1) In the case of Ponnusamy Pandaram (AIR 1986ra&&ad
33), it has been held that order declining to appoint
Commissioner under Order 26 Rule 9 of the Civil
Procedure Code, 1908 to make local investigatidnase
decided” and such an order is revisable. Thus this
pronouncement establishes that revision againsoitier
declining appointment of Commissioner is maintalaab
But this pronouncement does not advocate for
appointment of Commissioner to investigate aboetf#ct
that who is in possession of the suit land. Scogsdnot
help the cause of the non-petitioners in the presase.

(2) In case of Sanku Ranga Rao (AIR 1989 ORISSA 1)
has been held that appointment of Commissionelofmal
investigation is discretion of the Court. In thiase, the
suit was based on report of private Commissionensgh
contradictory affidavit was filed in the Court byet
defendant. Plaintiff applied for appointment of @ou
Commissioner for ascertaining facts. The applicatvas
rejected and the Court advised survey again byhater
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Commissioner. It was held by the Hon’ble High Cadbet
since private Commissioner had once filed an affida
contrary to his previous report, appointing a pmeva
Commissioner again would serve little purpose. Henc
appointment of Court Commissioner was necessarys Th
circumstances and facts in this case being entirely
different from the case in our hand, this authod&nnot
be applied to the present case.

In case of Shanu Baheti versus Municipal Cduirali &
Anr (2012 (2) RRT 1210), the Commissioner was
appointed by the Court to ascertain the situatibrihe
disputed land. The Hon’ble High Court had held tthat
Court has power to appoint the Commissioner unadeO
26 Rule 9 or Order 39 Rule 7 of the Civil ProcedUuale,
1908, and there is no illegality and jurisdictiomator in
appointing the Commissioner.

| do, respectfully, agree with the opinion b&tHon’ble

High Court expressed in 2012 (2) RRT 1210 and AB89
Orissa 21 cited hereinabove, that appointment ahi@issioner
for local investigation under Order 26 Rule 9 ot ti€ivil
Procedure Code, 1908, is entirely discretionary grswof the
Court. The said Order 26 Rule 9 is reproduced dgiun

“Rule 9: Commissions to make local investigations:

In any suit in which the Court deems a local itigadion to be
requisite or proper for the purpose of elucidatiagy matter in
dispute, or of ascertaining the market-value of prgperty, or the
amount of any mesne profits or damages or annuaprudits, the
Court may issue a commission to such person alinkg fit
directing him to make such investigation and toorgéphereon to
the Court:

Provided that,where the State Government has made rules as to

the persons to whom such commission shall be isshedCourt
shall be bound by such rules.”

From mere perusal of the Rule 9 as above, it dextithat

appointment of the commissioner is entirely a disonary
power of the Court. As provided for in the saiddr@ of Order
26, if the Court is of the opinion that it is nesay to appoint a
Commissioner for the purpose of elucidating any temain
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dispute, or of ascertaining the market-value of anyperty, or
the amount of anynesne profit®r damages or annual net profits,
the Court may issue a commission to such persantlasks fit.
But if the Court does not deem it necessary to mmppthe
Commissioner, no party to the litigation can claithe
Commissioner’'s appointment as a matter of righte Mas to
prove his case by adducing necessary documentanekhsoral
evidence. He should not look towards the Couthetp him in
collecting the evidence.

16- The Court, under its discretionary powers, can
appoint Commissioner for bringing physical facttyalof the
disputed land on record as to whether the lanceisgoused for
agricultural purpose or non-agricultural purposeare there are
some structures on the land like house, well, wbk-etc., or
which crop is presently standing on the disputedJeor how
many trees of which species are there on the didplaind. But
the Commissioner cannot be appointed to give regmtb which
party is in possession of the land, or who hastcoc®d or who
Is using structures like house, well, tube well.,etd who has
sown the crop on the land, or who is owner of tkeg standing
on the land. Justification for it is that the Corssioner cannot
ascertain ownership of the house or well or traesrop at his
own level without making enquiry from the personssiée, and
such an enquiry by the Commissioner amounts tordaug of
statements of witness for which he is not authdsizenless in
specific cases under Order 26 Rule 1 and 2, hatiw&azed for
this purpose by the Court.

17- It is also clear from perusal of Rule 9 abdhat it is

applicable for suits only. This rule does not pdsvifor

appointment of Commissioner in proceedings othan tuit, like

case under section 212 of the Act, as in presesd.Cehe law in
section 212 of the Act is a not only substantiwe laut also a
procedural for granting temporary injunction or appment of

receiver. So, provisions of Order 26 Rule 9 of ¢he.C. are not
applicable in proceedings under the said secti@ha2the Act.
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Discussions held in foregoing paragraphs may b

summarized as under, namely.-

(1)

(2)

(3)

(4)

(5)

(6)

19-

That appointment of Commissioner under OrdeRR& 9

of the Civil Procedure Code, 1908 for local invgation

IS entirely a discretionary power of the Court amodparty
can claim appointment of the Commissioner as aenatt
right.

That the courts are authorized to order a Casimn only

for limited purposes as enumerated in said ordeR2é 9

of the Civil Procedure Code, 1908.

That provisions of Order 26 Rule 9 of the CRilocedure
Code, 1908 are applicable only to suit, and not to
miscellaneous proceedings like a case of temporary
injunction under Section 212 of the Act.

That the Court's agency or the Court Commission
should not be used for collection of evidence reuay
possession on the disputed land.

That the plaintiff/applicant in a proceedingden section
212 of the Act for temporary injunction is suppoged
prove his case by necessary documentary as well ora
evidence. He is not supposed to look towards thatGo
help him in collecting the evidence.

If there are any contradictory or contrary népalready

on record, then also the Court can order a Comanssi
find out the truth.

In view of the discussions hereinabove, I am eof

considered opinion that impugned order dated 2@1Pt passed
by the Sub Divisional Officer, Sambharlake, vide iath

appointment of Commissioner has been refusedp&rfact, well

within the jurisdiction and legal order and it doeg warrant any
interference at revision level. The revision in thabeing devoid
of force, deserves to be rejected.

20-

Consequently, the revision in hand is hereby repact

Pronounced in the open Court.

(Moolchand Meena)
Member
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