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State of Rajasthan, through Tehsildar Chittorgarh,
through Guardian (Landholder) Shri Hanumanji Maal
Ka Sthan Nagri, Tehsil & District Chittorgarh.

... Appellant.

Versus

Bhairudas S/o Shri Gopidas

Bali Bai widow of Shri Gopidas

Roopdas S/o Shri Khemdas (Deceased), through
legal representatives :-

3/1. Sohni widow of Shri Roopdas

3/2. Kamla D/o Shri Roopdas

All are by caste Bairagi, residents of Nagri,
Tehsil & District Chittorgarh.

4. Devsthan Department, through Commissioner,
Devsthan Department, Udaipur.
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legal representatives :-
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Dated : 26 July, 2013
JUDGMENT

These two second appeals have been preferred sadion
224 of the Rajasthan Tenancy Act, 1955 (herein&dtdre referred as ‘the
Act’) against the judgments & decrees dated 17@PL.2passed by the
Revenue Appellate Authority, Chittorgarh in appeas. 126/2000,
127/2000 respectively whereby the learned Revenpeekate Authority
has rejected the appeals and maintained the judg&neecree passed by
the Sub Divisional Officer, Chittorgarh on 26.7.200 cases n0.126/1997,
128/1997 respectively by which the learned Sub dbwial Officer had
given khatedari rights over the land in disputgitesent respondents no.1
to 3. Both the appeals contain similar facts & lp@ints, therefore, are

being disposed of by this common judgment.

2. The brief facts of the appeal no. 3471/20014& 232001 are
that plaintiff-respondents Bhairudas and Bali Beegented two suits for
declaration of khatedari rights & permanent injumttagainst defendant-
appellant on the land bearing khasra no. 400 at€ntectare in appeal no.
3471/2001 and khasra nos. 524, 525, 405/1, 40%3/14 407/3, 409/2,
410/1, 410/3, 409/2582/2 total area 2.10 hectarappeal no. 3472/2001
situated at Village Nagri Tehsil & District Chitgarh (later on will be
called disputed land). The land bearing above idhagsmbers was entered
in the name of Hanumanji Maal Ka Sthan and Thalkajelon Ka Mandir
Sthan Deh respectively aMduafi KhadamdarNaraindas S/o Motidas in
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Jamabandi for Samvat 2025 to 2028. Later on, moutato. 299 was
sanctioned in the name of plaintiffs’ father/ husthaGopidas and his
brother Roopdas. Till the settlement of 1982, @apiand Roopdas were
entered as khatedar in revenue records. Both titethdys had
compromised and the said land was given solely dpidas. After the
death of Gopidas, the plaintiffs have been culingathe land in dispute for
last 40-50 years. As the disputed land came soldlye share of Gopidas,
Roopdas had no rights & possession on the saidfandD years, so only
the plaintiffs are entitled to be declared as kitatdenant. The plaintiffs
stated that in the year 1951-52, the names of Gsp&l Roopdas were
deleted from the revenue record without any nodied without decree or
order of any competent court. Therefore, the estn the name of Mandir
Murti be deleted and plaintiffs be declared khate¢daant and defendants
should be prohibited by the decree of permaneningtjon. After
presenting the written statement by the defendainés|earned trial court
framed issues. Later on, at the stage of finalument, respondent
Roopdas submitted an application for early dispagalhe case and to
implead him as plaintiff in both the cases. Ledriv@al court allowed the
application and made Roopdas as plaintiff no.3. telAfhearing the
arguments of plaintiffs, learned trial court decrélee suit. Aggrieved by
the judgment & decree of the trial court, defendapteferred appeals
before the learned Revenue Appellate Authority, ttGhgarh, who
dismissed the appeal and upheld the judgment &edeaf the trial court by
its impugned judgment dated 17.02.2001. Being iaggd by the
judgment of the learned Revenue Appellate Authpr@ittorgarh, this
second appeal has been presented by the Statehalfi blethe defendants
(temple idols) in this court.

3. We heard the learned counsels for the panmids a

4. Learned Dy.Government Advocate for the Statpied that
the disputed lands belong to the temple idols. i@aspis mentioned as
Pujari not as khatedar in Ex.P-2. Mandir Murtiaigperpetual minor and
pujari cannot claim khatedari rights on the disgutand as per the
protection provided in section 46 of the Rajastii@amancy Act to the
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minors. Both the learned lower courts misintegulehe provisions of law
while confering khatedari rights to the plaintifeerer the holdings of
Mandir Murti. There are numerous pronouncementh@fsuperior courts
on this point that khatedari rights cannot be git@rthe pujaries or any
other person over the land belonging to Mandir Msrteven ommuafi

land. He further argued that as per the provisadrtdection 2(K), 9 and 19
of Jagir Act, the disputed lands were personallyivated by the temple
idols even in absence of their personal superviditmfinally argued that
both the appeals be accepted and decrees by thadinments of lower

courts be quashed.

5. Learned counsel for respondents no.1 & 2 ardgju@idsections
37 & 38 of theKanoon Maal Mewarl947 and Jagirs Act provide heritable
& transferable rights to thkhadamdas. As per the provisions of both the
laws, plaintiff-respondents had the entitlementbt® conferred tenancy
rights on the land in dispute. He argued thatdisputed land was not in
the khudkashbf the temples. The provisions of section 46tlé ‘Act’ do
not apply in these matters. Settlement Officexs ha right to change the
revenue records. Before settlement, Gopidas amgds were entered as
khatedar-tenants in the revenue records. LaterSettlement Officers
changed the record without any lawful authorityfawour of the temple
idols. Both the lower courts have passed reasanddiawful judgments
and there is no illegality in the impugned judgnsepéssed by both the
lower courts. The learned counsel also contendatld@pplicant Ramlal,
so-called president of Thakurji Patelon Ka Mandiusk is not a necessary
party in this matter. He cannot be allowed to bpaay at this stage.
Appellant State Govt. is fully competent to pursie matter on behalf of
the Mandir Murties. Though, the Assistant Devsti@mmissioner has
accepted the application of Ram Lal & others faistation of the trust,
but on filing of the appeal against the impugnegisteation of the trust the
Devsthan Commissioner accepted the appeal and danahe matter to
decide it afresh to the Assistant Devsthan Comomesi therefore, at
present the matter of registration of the trusstif pending before the
competent authority. He further stated that applidiRam Lal & any other
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member of the trust were not party before bothlélweer courts and the
State Government is competent to defend the iritecgsMandir Murties.
Therefore, the application under Order 1 Rule 10@eCof Civil Procedure
for impleading Ram Lal as party be rejected. Hwalfy urged the court to
dismiss both the appeals and uphold the concufiihgs of the lower

courts.

6. Mr. Shokind Lal Gurjar, counsel for the apptitargued that

Ram Lal- President, Thakurji Patelon Ka Mandir Trissa necessary party
in this case as the officers of State Governmeuldcoot pursue the matter
properly. Plaintiffs have not mentioned in botte thlaints about the
revenue record of Samvat 2005. Both the lower teooonsidered the
record of Samvat 2025 to 2028 and did not careotwider the record of
Samvat 2005. He further argued that the autherdie behalf of the State
Govt. could not produce any evidence on behalhefdefendant idols nor
they objected impleading Roopdas as plaintiff. i&tast Devsthan

Commissioner accepted the application of applicndthers regarding

registration of the trust. Therefore, the presideinthe temple trust is
necessary party to look after the welfare and @steof the Mandir Murti.

In these circumstances, the application under Otd&ule 10 Code of
Civil Procedure filed by Ram Lal, the Presidentta# trust be allowed and

the applicant be impleaded as party in appeal Mé22001.

7. We have given our earnest consideration to tival
contentions advanced by learned counsels for thigepaand scanned the
available record carefully. We have also carefyllgrused the legal

pronouncements referred by both the counsels dintigeof arguments.

8. Before going into the merits of the appealstly we would
like to decide the application under Order 1 Ruleot the Code of Civil
Procedure filed by Mr. Ram Lal. Though, the Asm$t Devsthan
Commissioner had accepted the application of Rain& athers for
registration of the trust, but the argument of kxaned counsel for the
respondents seems justifiable that the Devsthann@ssioner has quashed
and set aside the registration of the trust in apaed remanded the matter
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to decide it afresh to the Assistant Devsthan Casioiner; therefore, at
present the matter of registration of trust isl giénding before the
competent authority. Applicant Ram Lal & any otihegmbers of the trust
were not party before both the lower courts andStete Government is
fully competent to pursue the appeals filed on Bedfahe temple idols in
an appropriate manner. In these circumstancesgrev®f the considered
opinion that applicant Ram Lal or so called trugtjch do not exist as on
today, is not a necessary party in this mattertaacgpplication of Ram Lal
filed under Order 1 Rule 10 of the Civil Proced@ede for impleading
him as an appellant, is not maintainable. Henke, &pplication under
Order 1 Rule 10 Civil Procedure Code presented &y Ral is rejected

accordingly.

9. Before deciding the matters on merits, we wolite to
discuss some irregularities committed during tred af both the cases. By
bare perusal of the order-sheets dated 04.4.200®& déarned trial court, it
appears that evidence of plaintifts PW-1 & PW-2 evexcorded but neither
the appearance of learned counsel for defendanssre@rded nor the
witnesses of plaintiffs were cross examined bydafence counsel. The
learned trial court did not order to proceed exgar both the cases after
recording the statements of PW-1 & PW-2 and proeeddrther without
giving any opportunity to produce evidence to teéeddants. The learned
trial court adjourned both the cases on next dat@éirfal arguments. After
giving three opportunities of final arguments te tounsel of the plaintiffs
and without recording absence or passing any othder against the
defendants, the learned trial court accepted tipficapon of Roopdas to
be impleaded as plaintiff on 17.7.2000. At thatditoo, the learned trial
court neither gave the opportunity to defendantprtiest the application
of Roopdas nor ordered the plaintiffs to file ameshgblaints in both the

matters.

10. The plaintiffs Bhairudas and Bali Bai havetesfain their
plaints that Gopidas and Roopdas had entered ictmmgpromise and the

disputed lands were given solely to Gopidas. Resepgthd no any share in
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any part of the disputed lands. It was also stéted Roopdas had no
possession and any share over the lands for 4G,yearthe plaintiffs
Bhairudas and Bali Bai are to be declared khateeant over the disputed
lands. Newly impleaded plaintiff Roopdas did nib¢ the plaint nor he
requested for any amendment in the plaints reggrdeclaration of his
share. Consequently, both the plaints did notlasgc any relief for
Roopdas. Even though, learned trial court decbetld the suits in favour
of Roopdas as well and declared Roopdas the khrateiant of the
disputed lands. Before passing the judgment, & tlva duty of the learned
trial court to get the plaints amended and to mlevan opportunity to
defendants to defend their interests in the cdaisthe learned trial court
failed to consider and comply with the legal promis of the Code of Civil

Procedure.

11. By bare perusal of the plaints and judgmenteafned trial
court, it reveals that Roopdas was impleaded astpfaon 17.7.2000, but
no amended title was presented by the plaintifforleethe trial court.
Learned trial court had decided the matters on.2600, but as the plaints
were not amended accordingly, learned trial counlt bt mention the
name of Roopdas in the title of both the judgmenBrima facie, bare
perusal of the trial court judgments makes it emidbat name of Roopdas
was added after the dictation & pronouncement @&f jidgments and
accordingly the name of Roopdas was also addeleirtite page of both

the suits.

12. On perusal of order sheets of both the filesearned trial
court it is manifestly clear that defendants aneirtladvocates were not
present before the trial court from 04.4.2000 to72Z000 till the final
judgment of the cases; therefore, it also appéatsiearned trial court was
in a hurry to decide the cases without giving propgportunities to the

defendants and complying with the mandatory prowsiof law.

13. As mentioned above, it is evident that thened trial court

committed some irregularities while deciding thesses and the learned
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first appellate court also did not take any note tlo¢ irregularities
committed by the learned trial court. This cograware that section 227
of the Rajasthan Tenancy Act, 1955 provides thatlexree or order shall
be reversed or substantially varied nor shall aagecbe remanded in
appeal on account of any misjoinder of partiesarses of action or any
error or irregularity in proceedings, not effectitige matters of the case.
Therefore, we choose to decide both the appealghenlegal issues
involved and the broad spectrum infirmities in thgugned judgments.
There is a legal question in both the appeals tdeméded by this court is
that whether khatedari rights can be given to tKlkeaamdas’ or any
other persons over thrauafilands belonging to the temple idols? So it is
desirable by this court to deliberate and decidsdhappeals on merits. The
issues framed in both the suits are almost similae. issues framed in both
the suits are as under:-

In suit No. 126/1997

Issue No.1l: Whether the forefathers of the pldmtivere in peaceful

possession of disputed land of khasra No. 40 af#altectare (old khasra
No. 436 measuring 2 bighas and 13 biswas). Thexetbe plaintiffs are
entitled for declaration of tenancy rights in thi@vour?

...Plaintiffs.
Issue No.2: Whether the forefathers of the pldmt@frekhadamdarof the
disputed landprior to the commencement of the Rajasthan Ten&wty
therefore, the plaintiffs have become tenants leratpn of law?

...Plaintiffs
Issue No.3: Whether the defendants are bent upepossessing the
plaintiffs from the disputed land, therefore, trefathdants be restrained by
a decree of perpetual injunction?

...Plaintiffs.
Issue No.4: Whether the disputed landhigafi pujnarthand the plaintiffs
are pujaries of the temple, therefore, cannot Iodecced khatedari rights?

...Defendant

Issue No. 5: Relief
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Suit No. 128/1997

Issue No. 1. Whether the plaintiffs are in peacgdaoksession on the

disputed land since the time of their forefathersl are entered as
khadamdarsin Mewar State record. Therefore they are entiled f
declaration of tenancy rights?

...Plaintiffs.
Issue No.2: Whether the defendant No. 1 is benhwupgpossession of the
plaintiffs therefore the defendant is required é&strain by a decree of
perpetual injunction?

...Plaintiffs.
Issue No.3: Whether the disputed landigafiland and the plaintiffs are
pujaris of the disputed land and cannot be cordaerancy rights?

...Defendant.

Issue No.4: Relief

The issuewise inference of this court is as urnder:

14. Issue No. I:-

In both the suits, issue no.1 was similar andvats to be
decided whether the plaintiffs are entitled to leeldred khatedar-tenant
over the disputed lands? In both the suits, thrddyuof issue no.1 was on
the plaintiffs. Learned trial court decided isswel in favour of plaintiffs
while heavily relying upon 1987 RRD 261 and 1995[RR91. Learned
trial court has held that according to the prowsiof section 9 of Jagirs
Act and section 37 dkanoon Maal Mewarplaintiffs had heritable & full
transferable rights over the disputed lands. Taned trial court also
inferred that on the basis of oral evidence, @stablished that the plaintiffs
are in continuous possession over the disputedslandlearned first
appellate court also concurred with the conclusibiearned trial court and
held that plaintiffs are entitled to be declaredtddar tenant according to
sections 37 & 38 oKanoon Maal Mewar Both the learned lower courts
considered the fact that under Kanoon Maal Mewat Zegirs Act, the

Khadamdas have heritable & full transferable rights ovee tMandir
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Muafi lands but the approach of both the lower courts med correct while

deciding the issue no.1 in favour of plaintiffs.

15. This is not disputed that deity or Mandir Musta perpetual
minor and it has the right to hold properties ;iotvn name. This is also
an accepted fact that the plaintiffs were the pegaof these temples.
Therefore, they had a fiduciary relationship witle temple idols. Pujaries
are trustees and guardians of the lands and prepdreld by the temple
idols and are under obligation to protect the ed&s of the deity. As per
Rajasthan Public Trust Act, 1959 every temple fguhlic trust which is
open for the community at large for worship. Thgapeas are the guardians
of the temple idol and if they act adversely to ithterest of temple idol, it
will tantamount to breach of trust. In these ca#es,respondent-plaintiffs
were the pujaries and they have filed suits folatation of tenancy rights
on the disputed land which belonged to the deityn’ble Rajasthan High
Court has very explicitly held in 'Temple of Thakdr Vs. State of
Rajasthan and ors' (1998 AIR (Raj.) 85):-

Para 22-

ll. The provisions of section 46 of the 1955 Aot dased on public
policy and have been enacted to secure a laudbfdetoThe provisions of
any other act cannot override the special proteaxrorded to the class of
persons mentioned therein. Thus, the protectio®mgtion granted to
deity a perpetual minor/ permanently disabled/rmfiperson cannot be
taken away by the provisions of any other Act.

[ll. It is the solemn duty of and legal obligatiaon the State
Administrative Authorities and Courts to protece tinterest of minor,
disabled person and the deity being perpetual mipleysically disabled
and infirm, is entitled to special protection oivla

The same view has been reiterated in Aidan Vde SthRajasthan
(2001(3) WLN 363) wherein the Hon'ble RajasthanH@ourt took the
view that under no circumstances, the land of tegydcan be subject
matter of transfer, nor any person even havingwvaitiry possession, can
claim khatedari rights over it. The said judgmehtttee Hon'ble Single
Bench of the High Court was challenged before thesidn Bench in D.B.
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Civil Special Appeal No. 767/2000 and the same via8 been affirmed
by the Hon'ble D.B. of the Rajasthan High Courtl@rd.2000.

16. Before deciding main issue, we would like éproduce some
provisions ofKanoon Maal Mewar1947 and Notification dated 12.9.1946
of Mewar Government. The notification dated 12.449of Mewar

Government provides regardinguafilands as follows :-

Section 4 provides the cateqgoriesmaiafilands as under

TBI-4. oA BATH Fiotelol 39 ISl § ABAS B oiAD (o1 ABI
& AW P Feleo o IBAH F qBAA
2

(geened)

|

Sub Section 4 of Section 4 defines theafiof Devsthan as under

4. Ol AB TR B HC @ A R P A @ AT AR BRIAR
@ o arar @l ot &1 gE daverelt A dEeTeel |

Section 7 provides regarding entriesyafafiland as under

TH-7. RN AW COAE dlegd B AW qRAT B oA qot gl
d = B IR GO T MR WRGR TAGT B A1 |
gclTiccid

Section 13 and Section 15 provide that thmeafi will continue till
Devsthan exists, which read as under

TH-13. IO ACqS RN AW O FAA Fee W Al @ A

11
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o 21117 G AR 0 2 12 B P 1 - = [ B B A 1145 <
RIS BRIA g TBIeT A ofadnt |

TH-15. AR aRE AW <G degd D 96 FaBrd Al ol
qe® B AG I B A Yol AT A B o B 3T
P Tgrell e o 2l AT qeliFe Segrol o B dled Sqd

® PRH Bl dob dalel W ot |

Section 22 & Section 23 provide regarding the momadf Devsthamuafi
land as under

TH-22. SO dlod AG! AT BN AT T FSH Bl oadbled FTE
P A B Pl dg (bl (e B T fpft ae @1 @ Ao
g W BRI YAR BN 3R JIbe—3felE BT Heoll a1 Bl
81T 4 A1 G109 SR dlec]d BRIl Sl
A1 VAT gidIel &R dlel BT NG AT
fopT STam @) d1eTe 501 W@ 0@ 8N | 3FR @ @ oIk Bl ATl gINTel
fopaT T B A ST IR AW B AT T T W T BN |

TH-23. AH TR > B Vegsld @ Sl Sa18 [t 6ot @
e & aR # (B 9o @ @ Serel AR B AR Flcel
GIEGIE 3O & B A B FEd F AW A
R Aleq® Bdg Tdalt Aol YhT Sidrel e
el & YR dared (ba] ST orda! derg
501 @ T B | R SIdle & WNY BIg Adleldl BTN fbaT AT & a1 SdT IR
ql B Geq 9 ) T B |

Section 35 reads as under

TH-35.  BRATS foRad e & A B qOHT o & e A J
QR AT U A8 6 9@ At A @ A g 3R
fora e & JAB A T & a1 Ul AT JaRATEH A
dRE & 3l JAR Flt |

Section 42 provides regarding recovery of rentradeu

TH-42 A W ISR STONER o G AR AT QR @l
JAT W SOR- e &B Al ¢ A BN b Al Il WA

12
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IR PR BT R B3 d0 YA B 99 d® (b D T
oord I o8t R A R e B DI AT IBR
BT Tt Ao @ & |

Section 53 provides regarding position of pujaassinder

qB-53. GO @ WHR A o QoR! d FARR o2 fopar AT
@ IR T T gl 3D A I JEC aeh B B A Adl-
qot @ AR Uold # FEAI Bl AT GPR Blg AR dofe U
B TH I W 3T Yo AT FAAR Bl IFcTeal B
FT Qo A AR {bed [BaAT o Fpal |
17. Section 3 oKanoon Maal Mewar1947 also provides that the

provisions regarding lands which were in existgmeer to commencement
of this Act will be considered as framed under th, if they are not in
contravention of this Act. Sub Section 2 of Sett®also provides that
every order, circular and notification issued prto this Act will be

considered in the manner as if they have beendssoéer this Act.

17. Kanoon Maal MewarAct No.5 Samvat 2003 Year 1947
provides regarding rights of minors akdadamdas. Section 4 of this Act

provides definitions :

Sub Section 7 of Section 4 provides definition afion as under

EIGINE 7. daneer & 3 3T Afd A 2 o 3§ 18 aW A B @ |

Section 52 of this Act protects the rights of mgas under

52. SECTNS I QIR BISABR B AED Bl 3TD! ST el Hoole!
ANl BT SAPT  botde? AT [hAl YbR A SadleT biel Bl ABR o &r |

Section 37 provides the types of tenants as under

37. BIOABRIE 1. PITBR AT o YBR & Fr |
g 3ad ot 1. WSHR IT TR
2. FAeR
3. Fdidber TRreBal
4. forepatt

9. bl dgdid B gl # o@T Wl 38/1 AT 39/1 &

13
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& g3 oo 7@l & g & TR D EF B A
gh A o B FeH I FACR S &b Bl I (bl
SR |

Section 38 provides the rights Whadamdartenant as under

38, TEHCR BIAPR 1. WSHIR I TR PABR 3 Bad & [orddl AT
J 3P &b Mg & T I A & AT AT P Uee & II
ol @ Fastferd IR A ader & R A
3ol febarr amm & |

9. TSHIR B U FEH B ol & o o &b BT -
1- U o FSHER B TN Pl AT Ra S 3FGAR
b qiat o R # R Faof |
2- Ut wele @ Suel, gwfer 34, B TG, T
o PRE B P FP FSHR B il |
3- TIg1 db S Bl NS SRR el BT B FSHIR
PITPR B JSHA A8l [pAT off Al |

18. It will be quite appropriate to reproduce gmevisions of
section 2(i), (K), Section 9 and section 10 of Rdjan Land Reforms and
Jagir Resumption Act, 1952 and Section 15 of RiagastTenancy Act,
1955 for ready reference:
() Khudkashtmeans any land cultivated personally by a jagirdiad
includes-

() any land recorded ashudkasht Sir, or Hawala in settlement
record; and

(i) any land allotted to a jagirdar EBudkashunder Chapter IV.
2(K) 'Land cultivated personally' with its grammatical variations and

cognate expressions means land cultivated on ome'saccount-

(i) by one's labour; or

(i) by the labour of any member of one's famdy;

(i) by servants on wages payable in cash onma Kbut not by way
of a share in crops) or by hired labour under opetsonal supervision or
the personal supervision of any member of one'dyam

Provided that in the case of a person who is a widoor a minor
or is subject to any physical or mental disabilityor is a member of the

Armed Forces of the Union, or who being a studentfan educational

14
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institution recognised by the Government is belowhe age of twenty
five years, land shall be deemed to be cultivatecepsonally even in the

absence of such personal supervision.

“Jaqirs Act — Section 9 — Khatedari rights in jagir lands -

Every tenancy in a jagir land who at the
commencement of this Act is entered in the reveeaerds
as a khatedar, pattedathadamdar or under any other
description implying that the tenant has heritadhel full
transferable rights in the tenancy shall contimubave such
rights and shall be called a khatedar tenant ipe@sof such
land.”

Jagirs Act- section 10- Khatedari rights inkhudkasnt land:

As from the date of resumption of any jagir lanay a
khudkashtland of a jagirdar (........ ) shall be deemed ¢0 b
held by the jagirdar (......... ) as a khatedarrieaad shall be
assessed at the village rate.

“Rajasthan Tenancy Act, 1955 — Section 15
Khatedar tenants :-

(1) Subject to the provisions of section 16 and clddsef
sub-section (1) of section 180 every person whtheat
commencement of this Act, is a tenant of land
otherwise than as a sub-tenant or a tenakhaflkasht
or who is, after the commencement of this Act,
admitted as a tenant otherwise than a sub-tenant or
tenant ofKhudkashtor an allottee of land under, and in
accordance with, rules made under section 101 ef th
Rajasthan Land Revenue Act,1956 (Rajasthan Act 15
of 1956) or who acquires Khatedari rights in
accordance with provisions of this Act or of the
Rajasthan Land Reforms and Resumption of Jagir Act,
1952 (Rajasthan Act VI of 1952) or of any other law
for the time being in force shall be a khatedamait¢n
and shall, subject to the provision of this Act be
entitled to all the rights conferred; and be subjeall
the liabilities imposed on Khatedar tenants by Aut
Provided that no Khatedari rights shall accrue unde
this section to any tenant, to whom land is or leen
let out temporarily in Gang Canal, Bhakra, Chandral
Jawai project area or any other area notified is th
behalf by the State Government.”
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19. According to provisions of Section 38 #&anoon Maal
Mewar, Khadamdaror Bapidar is a person whose name is entereden th
Khasra or Jamabandi or in the lease of a villageraglamdaror Bapidar.
The Khadamdarhas not been defined in tKk@noon Maal Mewaor in the
Tenancy Act. In general parlandadamdaris a person who cultivates
the land for his own or for any other persdthadamdaris not defined as

a Shebait or Pujari of a deity or Mandir Murti. Hesimply a cultivator of
land who cultivates the land and it does not negsdgsmean that the
Khadamdaris an owner or tenant of the land belonging tdyoei Mandir
Muafi.

20. Not only in theKanoon Maal Mewarbut in other relevant
laws of the land, the rights of a minor have beestgeted since time
immemorial. It is the duty of the courts also totect the rights of minors.
As the Kanoon Maal Mewarprovided the protection to minors under
Section 52, no person can claim the tenancy rigins the land of deity or
Mandir Muafi. Though Section 38 gives the heritable & fullnsterable
rights to the Khadamdas, but it does not provide the heritable &
transferable rights over thauafiland of Mandir Murti (Devasthan land).
According to Section 38<hadamdarcan transfer his rights of his own
land. This section also does not provide thatthadamdarhas the rights
to transfer the land of Mandir Murti. Section 4 Ndtification of Mewar
Government 1946 provides that thmeuafi made for worshipping of
Devsthan is called Devsthaviuafi. Sections 13 & 15 of this notification
clearly provide that the Devsthanuafi will remain in existence till the
existence of the Devsthan. Sectins 22 & 23 proypd@ishment for
persons who transfer thmauafi land or who make the mutation ofuafi
lands in any other name or in any other mannecti@e35 provides that if
no entry is made in the documents butafiis attached with Devsthan and
it is continued with the Devsthan, then tmeiafi will be entered in the
name of Devsthan. Section 42 provides that navihbe recovered from
themuafiland. Section 53 provides that if any pujari wh@mominated for

the deity does not offer worships or does not heawereasonable grounds
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for that, he will be terminated from being a pujand some other person

will be nominated as puijari.

21. The Jagir Act has defined the land cultivapedsonally in
section 2(k) which reads that the land held inyerhuafi will always be
considered as land cultivated personally evenenatbsence of its personal
supervision likewise section 9 and 10 of Jagirs #lsb provides that every
tenant in Jagir land who at the commencement &f Aat is entered in
revenue record as khatedar, patteddradamdaror under any other
description implied that the tenant has heritablil&transferable rights in
the tenancy, shall continue to have such rights simall be called as
khatedar tenant in respect of such land. The wasdsd in section 9 'under
any other description includesuafi also because the definition of jagir
land includesmuafi as per the definition provided in section 2h of #hct
read with first schedule appended with the Act.tiacl0 manifestly reads
that the lands which are khudkashwill continue to be in tenancy of the
jagirdar or muafdar. The Jagirs Act has not provided that the lands
belonging to deity or Mandir Murti will not contieun their names and the
Shebaits or Pujaries will have the tenancy righter such lands. Even the
Rajasthan Tenancy Act has no provision which dethergleity of Mandir
Murties who at the time of commencement of this wete in cultivation
& possession of lands in their own name. Conttarthis, Section 46 of
the Tenancy Act provides protection to the minorgl ather juristic
persons. Section 10 of Jagirs Act ensures khateddits in khudkasht
lands of Jgirdars and it does not debar the jortirsons or minors from

holding themuafilands in their own name.

22. The learned trial court and first appellateurtohave
erroneously decided issue no.l in favour of thenpfés on the basis of
provisions of Sections 37 & 38 #fanoon Maal Mewarand Section 9 of
Jagirs Act. The provisions of law do not restriot rights of deities from
holding the lands in their own names. Though teydor Mandir Murti
cannot cultivate the land personally, but it does mean that any person

who is cultivating over the land of deity on behaifsuch juristic person
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will debar the perpetual minors from their rightéearned lower courts
have held thaKkhadamdas have heritable & full transferable rights under
Sections 37, 38 oKanoon Maal Mewar but they failed to consider this
vital fact that who is th&hadamdar how he can claim the Khadam and
whether theKhadamdarhas heritable or transferable rights over rihgafi
land held by the deity or Mandir Murti? Accordirtg Section 51 of
Kanoon Maal Mewar, a person or Shikmi khatedar damm the right of
Khadam over any piece of land by depositing Nazramé by receiving
Bapi Patta from the Land Revenue Officer. Fordbevenience of reading

of Section 51, we would like to reproduce it asemd

51, PIEIDR Pl yeidrel RIFH TSR A1 PI5 SR HEGOR T4 TR

T GH <l 3IGT TR T BT U1 YeeT Al R Al 4 U< o
09 9 GeHGR & T oM W U 2 |
23. As the provisions of Notification of Mewar Gamment dated

12.9.1946 were saved as it is, under Section 3amfokin Maal Mewar, the
Khadamdas or any other person who is cultivating the lahdlety or
Mandir Murti cannot claim the tenancy rights ovie tland of deity or
Mandir Murti.

24. It was also argued before us on behalf of éspandents that when
the muafilands were resumed the temple idols were sandianauity as

compensation against the land so resumed. In #se there is no such
evidence produced by the respondents/ plaintifisualthe payment of
annuity and there has not been any averment ofkihs made by the
plaintiffs either. In our opinion a perpetual mireannot be divested of its
rights onmuafi land in lieu of a paltry amount to be paid annuithe

protection provided by various laws of the land rc@nbe taken away in

any circumstance.

25. It is well settled position of law that thetunal born minor
person will get majority at some point of time, litus universally true that

a juristic person will never get majority. The tgeor Mandir Murti will
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always remain minor and physically infirm, it wilever become major to
protest & protect its rights against all of the idor Keeping in view the
provisions of Notification of Mewar Government 1946d Kanoon Maal
Mewar, 1947 providing full protection to the minors adelity. Section 9
and section 10 of Jagirs Act do not provide thpeeson who is cultivating
the land on behalf of the deity or Mandir Murti #te time of
commencement of Jagirs Act, will be entitled tarlaenancy rights over
the land belonging to deity or Mandir Murti. ThajBsthan Tenancy Act
itself does not give rights to any person to clagmancy rights over the
land of perpetual minors, then it is clear thatngtake if any entries in
revenue record were made in the name of any peesam who is
cultivating the land for or of deity or Mandir Myrtcannot claim the
tenancy rights over such lands. We would like &produce the
observations & findings of learned Larger Benchtlm§ Board in the
matter of ‘Gurdayal Vs. Mandir Shri Shanishcharjalhdraj’ reported in
RRD 1984 page 1 and ‘Shri Shivram Vs. Shri Mishmeported in RRD
1987 page 261. In both the judgments, learned draBgnches of this
Revenue Board observed and concluded the quegiiolasv relating the

lands held in the name of deity or Mandir Murtif@lows:-

“(1) A Hindu Deity is a perpetual minor in the eysfdaw and,
consequently, for purposes of the Rajasthan TenAnty
1955 and the Rajasthan Land Reforms and Resumgftion
Jagirs Act, 1952 also.

(2) Lands held itMuafi by a deity, but cultivated by a person,
other than by a Shebait of the deity himself, orhimgd
labour or servant engaged by its Shebaid, as atteh#he
deity, will still be regarded as lands in the peiso
cultivation of the deity, and khatedari rights s$habt
accrue to the person cultivating the land.

(3) A person who, immediately preceding the comreement
of the Jagirs Act, is validly and in conformity withe
provisions of law, entered in the revenue recorsisaa
khatedar, pattedarkhadamdar or under any other
description implying that he is a tenant havingitabte
and full transferable rights in the tenancy of teafi
land of a Hindu Idol or deity, shall become a kidate
tenant of such land on resumption of thmafi for
purposes of the Rajasthan Land Reforms & Resumpfion
Jagirs Act, 1952 and the Rajasthan Tenancy Act5 185
under any other law for the time being in forceowdver,

19



1. Appeal Decree N0.3471/2001/TA/Chittorgarh
2. Appeal Decree N0.3472/2001/TA/Chittorgarh
State Vs. Bhairudas and ors.

If he is not so entered or did not enjoy both labitg and

full transferable rights immediately prior to the
commencement of the Jagirs Act on 18.2.1952, then
khatedari rights cannot accrue to him on lands bglc
Hindu Idol after the commencement of the Jagirs”Act

26. By bare reading of the provisions of Notifioat of Mewar
Government 1946 andanoon Maal Mewar1947, we are of the opinion
that Khadamdas have heritable & full transferable rights of Khau
iIssued in their name by a competent Land RevenudeeDfof Mewar
Government after depositing Nazrana on ordinaryddabelongings to
individuals, butKhadamdarhas no right of inheritance & transfer of land
belonging to the deity or Mandir Murti who is a petual minor and
disabled. In above enactments, both the Notificaind Act of Mewar
Government have protected the rights of deity onéiaMurti and it was
provided in the Notification and the Act as welaththemuafi land will
remain in the name of Devsthan till the existentcB@vsthan. This is not
the case of plaintiff-defendants that there is rstence of Hanumaniji
Maal Ka Sthan and Thakurji Patelon Ka Mandir Mi8than in Village
Nagri Tehsil & District Chittorgarh. According tthe Jamabandi for
Samvat 2005, Ex.2 in suit no.126/97 and Ex.3 int sw.128/97,
Hanumanji Maharaj Maal Ka Sthan Deh and Thakurfelda Ka Mandir
Murti Sthan Deh were entered as Malik (owner) adl $ands and Khemdas
& Naraindas were recorded as Aasami and Kaluramentesed as Shikmi.
In the last column of Ex.2 & Ex.3, category of theds was recorded as

‘Muafi Pujnarth’,

27. At the stage of hearing of both the appealsdnBam Lal had filed
an application under Order 1 Rule 10 of the Cod€iefl Procedure and
submitted some documents. These documents werexhdiited but are
public documents and relevant to this case. Thezefee would like to
take note of these documents in larger interegistice. Jamabandi of Svt.
2012-15 shows the Mandir Murties as tenant culbnvaiccording to
jamabandi of Svt. 2012-15 the defendants-appell&fdaadir Murti was
holding the land in dispute as tenant and plgaadamdarwas cultivating
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the land for Mandir Murti. In these circumstangesvision of section 10
of the Jagirs Act comes to succor to the appeldetsndants for accural
of khatedari rights on the disputeduafi lands. The learned lower courts
failed to consider Ex.2 & Ex.3 in a justfiable manrand observed that
pujaries or the legal representatives of pujariesl ieritable & full

transferable rights over the lands owned by thedvavurti Sthan Deh.

28. In our view the Indian Majority Act, 1875 Gdans and
Wards Act, 1890 and Hindu Minority and GuardiapsAct, 1956 which
are the central laws governing and regulating ihlets of the minor have
the constitutional mandate and the protection piedito a minor under
these laws cannot be taken away by any other &gslor any court. In
the circumstances mentioned hereinabove both twerl@ourts are not
justified in deciding issue no.l in favour of pl@ffs. In our view, issue
no.l in both the suits cannot be decided in favolplaintiffs. As

discussed above, we decide this issue in favourthef defendants-

appellants and against the plaintiffs-respondentsth the cases.

29. Issue No.2 of Appeal n0.3471/2001 is regardifggming

khatedari rights by plaintiffs on the basis Khadam As we have

discussed above, though Khemdas & Naraindas psijareze entered as
Khadamdarin Jamabandi of Samvat 2005 but the land masafi land for

the purpose of Muafi Pujnarth’ and the Khadamdas who were the
pujaries of the temples were not given heritabléull. transferable rights
on such lands even undanoon Maal Mewarso the plaintiffs cannot
claim tenancy rights over that land after commerar@nof the Tenancy
Act. In our considered opinion the protection pded to the minors in the
Jagir Act of 1952 itself is absolute and it explcprovides that the minors
are not capable of cultivating their lands therefands held by the deity
shall be deemed to be the land cultivated perspeakn without personal
supervision. It is a well settled position of lawat temple idol is

perpetually disabled and minor juristic person #velaw cannot compel a
person to do what he cannot possibly perform npeets from a person to

perform an act which is impossible (doctrine lekk non cogitand
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iImpossibillia, impossibilium nulla obligatio gstHon'ble Apex Court has
considered both these concepts of law in Mohd. @aziState of M.P. and
ors. (2004 SCC 342) and in Chandra Kishan Jhawabaveer Prasad and
ors. (1999 (8) SCC 266). In light of the age oldtdaes of law there is an
obligation on the court and legislature not to celmp person to act what

he is not physically able to perform.

30. This is also noteworthy that the plaintiffs eehe pujaries of the
defendant temples. Their relationship with the id@ls based on mutual
trust. Specifically in this case the plaintiffs,ifge pujaries cannot even
bring the suit against the defendant idols becaake of pujaries is to
protect the interest of the idol and they themsekannot file such a suit.
Hence, issue no.2 of suit no.126/97 is decided nagaihe plaintiff-

respondents.

30. Issue no.3 of suit n0.126/97 and issue no.2udfno.128/97
was regarding seeking permanent injunction. Theldyu of these issues
was upon plaintiffs. Both the lower courts decideglse issues against the
plaintiffs as there were no evidence that the didats are trying to
dispossess plaintiffs. This is also beyond our m@&mension that how a
Mandir Murti who is perpetually disabled and phgdlie non-living can
threaten, interfere or dispossess the plaintiffis@ur view the land held by
the deity is considered as the land cultivatedgreatty as per the definition
of section 2(K) of the Act of 1952. Such a protectprovided in law is
absolute in favour of a minor and a widow. Sec#d@of the Rajasthan
Tenancy Act also provide that a minor can sub-letholding to another
person and such cultivation even without his peabksnpervision shall be
deemed to be his own cultivation. In such circumsés the land held by
the deity shall be viewed as it is in the cultigatiof the deity and no
decree of perpetual injunction can be passed againmsnor by any court.
The plaintiff-defendants in both the matters did fike cross appeals
regarding these issues which were decided agdiest.t So, we do not

find any infirmity in the judgments of lower coudbout these issues.
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31. A Division Bench of Hon'ble Rajasthan High GanrMangi Lal Vs.
State of Rajasthan (1997 (3) RLW 2017) considdnedstope of section 46
of Rajasthan Tenancy Act, 1955 and took this vieat teity is a perpetual
minor and as per the provisions of section 46 efAkt, its interest is to be
protected by the State, Revenue Authorities anctoliets. The transfer of
its properties is not permissible under the lavhe Bame view was taken
by the Division Bench in Ram Lal and anr. Vs. BoafdRevenue and ors.
(1990 (1) RLR 161) which was based on Hon'ble SupreCourt's
judgment in Bishwanath and anr Vs. Thakur Radhda¥hl Ji and ors'
(AIR 1967 (SC) 1044) and the same view was reierdly Hon'ble Apex
Court in Budha Vs. Ami Lal (1991 (2) SCC 41) andHeer Singh Vs.
Pyare Singh [(2000) 3 SCC 652]

32. This is also very pertinent to observe herd¢ thaseventeen writ
petitions filed by Ram Pratap and others under chti226 of the
Constitution of India were filed before Hon'ble Biwn Bench of High
Court which were decided by a common order on 8931wherein the
Hon'ble High Court dismissed all the writ petiticersd manifestly held that
even inmuafi lands the rights of idols/ temples were not exiisged as
the lands held by these idols were deemed to personal cultivation. The
court also observed that the lands which were roeeatl in section 23(2) of
the Jagirs Act were not subject to resumption umigisrAct. If the deity is
considered agagirdar of muafidar of such land, it cannot be resumed as
per the definition provided under section 2(K) lo¢ tJagirs Act about the
land cultivated personally. This judgment of Hoa'bligh Court has been
reported in 1994 RRD 1 and finally affirmed by Hda'Supreme Court in
Civil Appeal No. 12624/1996 filed by Prithvipal danuary 29, 2004.

33. We are also fortified by the observations mlaglé¢don'ble Supreme
Court in A.A. Gopalkrishnan V. Cochin Devaswom Bb#&P007) 7 SCC
482. It was indicated as under: -

The properties of deities, temples and Devaswom Buais,
require to be protected and safeguarded by their wstees/ archakas/

shebaits/ employees. Instances are many where panscentrusted with
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the duty of managing and safeguarding the propertie of temples,
deities and Devaswom Boards have usurped and misappriated such
properties by setting up false claims of ownershipor tenancy, or
adverse possession. This is possible only with tipassive or active
collusion of the authorities concerned. Such acts dfences eating the
crops" should be dealt with sternly. The Government members or
trustees of boards/ trusts, and devotees should gilant to prevent
any such usurpation or encroachment. It is also theluty of courts to
protect and safeguard the properties of religiousttaritable institutions
from wrongful claims or misappropriation.

(emphasis supplied)
34. Issue no.4 of suit n0.126/97 and issue no.8udfno.128/97
were decided by the trial court against the defetsdas they have not
produced any evidence to prove the fact that thédan dispute armuafi
pujnarth and pujari cannot claim tenancy right&isTs purely a legal issue
that whether pujari can claim tenancy rights oves tand of deity or
Mandir Murti? This is factually true that the dedants did not produce
any evidence on this issue and the trial court didaot give any chance
to produce any evidence on these issues to defendbam as has been
discussed in issue no.1 by us, we are of the cereidopinion that deity or
Mandir Murties are perpetual minors. NotificatiohMewar Government
1946 andKanoon Maal Mewar1947 and section 10 of the Jagir Act and
section 46 of the Rajasthan Tenancy Act providelalbes protection to the
minors. Both the important legal statutes of Mewaovernment have
provided that any piece of land which is givemmupoafito Mandir Murti or
any Devsthan will remain forever in the name ot thavsthan or Mandir
Murti till the Devsthan exists. It has been pre@ddunder Section 9 of this
Act that a person who is entered in the revenu®rde@s khatedar,
pattedarkhadamdarat the time of commencement of this Act, that tiéna
has heritable & full transferable rights in the @eay, shall continue to
have such rights, but this section does not prothdeany person recorded
askhadamdarof themuafilands held in the name of deity or Devsthan or
Mandir Murti shall get the rights of tenancy on temmencement of this

Act. This Section also does not provide the hblata full transferable
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rights to theKhadamdas in the tenancy of deity or Devsthan Maridirafi
entered in the revenue record in the name of seitil dr muafi Devsthan.
Therefore, the learned lower courts were not jgstifin deciding these
Issues against defendants. According to the dssmusnade hereinabove,
pujaries who are recorded evenkasdamdarcannot claim tenancy rights
over themuafi lands recorded in the name of deity or Mandir Murt
Hence, these issues in both the suits are decidéalvour of defendant-

appellants.

35. In view of above discussions and our infereexgressed on
the issues framed in both the suits, we are ofctvesidered opinion that
the judgments passed by both the lower courts éigray, perverse and
against the established principles of law. Hetloese appeals are accepted
and the judgment & decree of learned Sub Divisiddffiicer, Chittorgarh
dated 26.7.2000 (suit No. 126/97 and 128/97) aatldhlearned Revenue
Appellate Authority, Chittorgarh dated 17.02.20@%bpeal No. 126/2000
and 127/2000) are hereby set aside. The suits fiedhe respondents-
plaintiffs fail and hence are dismissed. Consedyebbth these appeals

are disposed of accordingly with no order as tdscos

Pronounced in open court.

(RAJENDRA SINGH CHAUDHARY ) (BAJRANG LAL SHARMA )
Member Member

*+*+*

25



