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Order

1. This revision under section 84 of the Rajasthan
Land Revenue Act, 1956 (hereinafter referred thesAct’)

has been filed by the petitioners against the oddted 23-
08-2011 passed by the Divisional Commissioner, Ajme
appeal No.12/2010, whereby order dated 25-01-2@E3qul
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by the Sub-Divisional Officer, Kishangarh in case
N0.15/2009 has been set aside.

2. Brief facts of the case leading to this rewisare
that petitioners submitted an application undetigsec90-B
(3) of the Act for getting their khatedari land,ab@g khasra
N0.306 measuring to 30 Bighas 12 Biswas (dispugad)l
situated in revenue village Madanganj, converted f
residential purpose. The land is within municipalils of the
Municipal Council Kishangarh (hereinafter refertedas ‘the
Council’). The Sub-Divisional Officer as an Authsed
Officer under Section 90-B of the Act, after makidge
enquiry and inviting objections etc. passed an rodadg¢ed 25-
01-2010 vide which surrender of the disputed lands w
accepted and khatedari rights of the petitionethedisputed
land were declared extinguished as per provisidreection
90-B (3) of the Act and the disputed land was puthe
disposal of the Council and it was recorded in Reee
Records in the name of the Council. The present- non
petitioners Nos. 1 & 2 filed an appeal before theidonal
Commissioner, Ajmer with an application under sat®6 of
the Civil Procedure Code, 1908 and an applicatiodeu
section 5 of the Indian Limitation Act. After heagi both the
parties the Divisional Commissioner, Ajmer acceptbd
appeal of the non-petitioners Nos. 1 & 2, set afideorder
dated 25-01-2010 of the Authorised Officer and ¢hse was
remanded to the Authorised Officer with directiotisat
matter be decided afresh after affording opporyurof
hearing to both the parties and after having thevamt
records examined. Hence, this revision has beed before
the Board of Revenue (‘Board’ in short).

3. A caveat under section 148A of the Civil
Procedure Code, 1908 was filed by the non-petitohos. 1

& 2 in the Board, and they have also filed an aggion
dated & December, 2011 raising therein preliminary
objections against maintainability of the revisiam the
Board. Vide this application dated” ®ecember, 2011, the
non-petitioners have, mainly averred:-
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() That the Divisional Commissioner has passed the
impugned order under section 90-B of the Act and a
revision of such an order is not maintainable ie th
Board as prohibited under sub-section (9) of this
Section.

(i) That the impugned order has been passed by the
Divisional Commissioner under sub-section (7) of th
Section 90-B considering the non-petitioners as
aggrieved from the Authorized Officer's order in
guestion, so the impugned order is just and proper.

(i) That the Board, under section 84 of the Astvested
with power only to revise an order passed, by ufis-s
ordinate Courts/Officers, without jurisdiction. Ake
Divisional Commissioner is the only authority to
entertain an appeal under sub-section (7) of Se&ib
B of the Act, therefore the impugned order has been
passed well within the jurisdiction of the Divisaln
Commissioner. The Divisional Commissioner has
passed the impugned order on non-petitioners’ dppea
under section 90-B, and it was not under sectiomf75
the Act.

(iv) That sub-section (9) of the section 90-B dig@rovides
that any order passed in appeal by the Divisional
Commissioner shall be final.

With these averments, the petitioner has submited the

revision in hand is not maintainable and desenedé

rejected.

4. Learned counsels for the parties were heartth@®n
iIssue of maintainability and admission of the r@ns

5. Since the case was listed for hearing on non-
petitioners’ application dated"@ecember, 2011, therefore,
the learned counsel for the non-petitioners wag@s$é& open
the innings. He, while repeating objections endiste his
application, has submitted:-
()  That Section 90-B in the Act is a special enaatit and
it has an overriding effect on other provisionstloé¢
Act. Sub-section (9) of this section clearly prasdhat
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(i)

(iii)

(iv)

(vi)
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the order passed by the Divisional Commissioneann
appeal under section 90-B shall be final; therefore
revision in hand cannot be maintained and hearthéy
Board. This view has been upheld by the coordinate
Benches of this Board in various decisions.

The learned counsel for the non-petitioners l#so
submitted that while filing appeal before the Digisal
Commissioner, it was mentioned to be filed under
Section 75 of the Act, but mentioning of wrong $mtt
does not affect the merits of the case. The Diaglo
Commissioner has rightly passed the impugned order
under Section 90-B (7), therefore revision agasusth

an order is not maintainable.

It has also been argued that the order dated1-2010
passed by the Authorized Officer, though apparemly
been passed under section 90-B (3) as mentiondkin
order, but it is an order under section 90-B (5)thad
Act, as it has been passed after hearing objectibtise
interest persons.

The learned counsel of the non-petitioners ladso
argued that special enactment has always an oweyrid
effect over the general law, and likewise whendher

an authorised officer in any special enactmentvainen
there is special provisions regarding appeals under
Section 90-B of the Act, then general provisionghaf
Act regarding appeals or revisions are not appleab
Since the Divisional Commissioner has specially
designated as an appellate authority under Se8tield

(7) of this Section and sub-section (9) of this teec
provides that order of the Divisional Commissioier
appeal is final, so revision cannot be maintaineftbiz

the Board in cases of this Section.

The learned counsel has also, with supportiedision
dated 27-05-2011 passed by the Hon’ble High Caurt i
DBCWC No0.6307/11, argued that proceedings under
section 90-B cannot be initiated in cases whesdahd
has been transferred after 17-06-1999. Since tiekila
the present case has been transferred in the pd&r, 2
no proceeding can be initiated under section 9-fis
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case. When the original case was even not entabigin
under section 90-B, revision is also not maintai@ab
before the Board.

(vii) It has also been submitted; relying upon 199%D 179,

that the Divisional Commissioner has considered the
non-petitioners as aggrieved person in the presast,
therefore petitioner’s objection in this regard@seless.

The learned counsel has placed reliance on thewwlp
authorities in support of his arguments:-

6.

Revision No0.6563/06/LR decided on 23-06-2011,
Revision N0s.46 to 83/2011/LR decided on 19-09-2011
Revision No0.3625/2008/LR decided on 16-12-2011,
Revision N0.3523/2010/LR decided on 14-10-2011,
2004 RRD 13, 2005 RRD 147, RRT 2011(2) 1110,
1978 RRD 216, 1969 RRD 102, 1967 RRD 250, 1965
RRD 357, 1966 RRD 12 (RS), 1974 RRD 83, 1972
RRD 275, DBCWC No0.6307/11 decided on 27-05-
2011.

Learned counsel for the petitioner, opposinth&

preliminary objections raised by the non-petitianar their
application dated "8 December, 2011 and supporting the
maintainability of the revision in hand has argued:

()

That the Sub-Divisional Officer- cum- Authorize
Officer, Kishangarh has passed the order dated125-0
2010 under Section 90-B (3) of the Act; whereas the
Divisional Commissioner has been authorized to
entertain the appeals only against orders passddrun
sub-section (1) read with sub-section (5) of Secf0-

B of the Act. Therefore, according to the learned
counsel, the Divisional Commissioner in the present
case was not empowered to entertain appeal aghmst
Authorized Officer's order dated 25-01-2010. Sitice
impugned order has been passed by the Divisional
Commissioner without any jurisdiction, thereforee th
Board is competent to entertain revision againshsan
order.
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(ii)

(iii)

(iv)

(v)
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It has been also submitted that decision ine@Gdra
Singh’s case (RRT 2009 (1) 330) was not cited l@efor
the coordinate Benches when decisions in Revision
No0.6563/06/LR decided on 23-06-2011, Revision
Nos.46 to 83/2011/LR decided on 19-09-2011,
Revision No0.3625/2008/LR decided on 16-12-2011,
Revision N0.3523/2010/LR decided on 14-10-2011 and
also in the case decided under 2011 RRT 1110 were
pronounced. Had this authority of Hon’ble High Cour
in Gajendra Singh’s case been cited before thendelar
Coordinate Benches, their conclusion would havenbee
different regarding maintainability of revisions the
matter of Divisional Commissioner’'s orders passed
without jurisdiction. Therefore above mentioned
decisions by the learned coordinate Benches of the
Board cannot be applied to the present case when th
law laid down by Hon’ble High Court, in Gajendra
Singh’s case is available before this Court.

Attention has also been drawn to provisiormtained

in sections 8, 9, 17, and 23 of the Act, wherein
supervisory powers of the Board are given.

It has also been contended that petitioner filad an
application before the Court of the Divisional
Commissioner that the order of Authorised Officer i
under sub-section (3) of the Act, and appeal befloee
Divisional Commissioner, against orders passed munde
sub-section (3) is not provided for. But the Digrsal
Commissioner, in present case, has passed the
impugned order without deciding our application.
Therefore, the impugned order is without jurisdinti
and bad in the eyes of law.

It has also been submitted by the learned caluns the
petitioners that lease deed has already been idsyed
the Municipal Council Kishangarh in pursuance of
orders passed by the Authorised Officer, hence now,
Civil Court only can set aside that lease deed.irSo
view this fact also, the impugned order passedhay t
Divisional Commissioner, is without legal provisgon
and hence it is bad in law.
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The learned counsel for the petitioners has citegrées of

pronouncements made by this Board and Hon’'ble Idighrt

as well Hon’ble Supreme Court, in this regard. Tlaeg as

follow:-
2009 (1) RRT 330, 2010 RBJ 238, 2011 RBJ 643,
2009 RBJ 730, 1995 (1) WLC 213, 1980 RRD 1,
1998 RBJ 189, AIR 1994 SC 1439, 1997 RRD
559, 2011 (4) WLC 524, RLW 1967 page 1, 2010
(1) RRT 557, 2010 (2) RRT 1045 and 2001 WLC
(4) page 232.

1. After going through the contents of revision

application and also application datell Becember, 2011

filed by the non-petitioners raising preliminaryj@ttions and

after hearing arguments of both the learned coandgay
iIssues to be decided in this matter, emerge asunde

() Whether the order dated 23-08-2011 passed lay th
Divisional Commissioner is without jurisdiction?

(i) Whether the Board is empowered to entertawisien
against the order dated 23-08-2011 passed by the
Divisional Commissioner?

(i) Whether the non-petitioners are ‘aggrievedrso®’
against the order dated 25-01-2010 passed by the
Authorized Officer?

(iv) Whether the order dated 25-01-2010 passed Hay t
Authorized Officer under sub-section (3) is actydlie
order under sub-section (5), as it has been paated
inviting objections?

8. To appreciate the contentions made on behalf of
both the parties and also to understand the scloéiSection
90-B of the Act, a perusal of Section 90-B wouldgdreper,
which is reproduced as under:-

“90-B. Termination of rights and resumption of landn
certain cases-

(1) Notwithstanding anything to the contrary containied
this Act and the Rajasthan Tenancy Act, 1955 (Ami3Nof
1955) where before the commencement of the Rajastaas
(Amendment) Act, 1999 (Rajasthan Act No.21 of 1388)
person, holding any land for agricultural purposes
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Urbanisable limits or peripheral belt of an urbarea, has used
or has allowed to be used such land or part therasfthe case
may be, for non-agricultural purposes or, has pdrteith
possession of such land or part thereof, as the caay be, for
consideration by way of sale or agreement to setl/ar by
executing power of attorney and/or will or in artyhe@ manner,
for purported non-agricultural use, the rights amuterest of
such person in the said land or holding or partrdwd, as the
case may be, shall be liable to be terminated amth $and shall
be liable to be resumed.

(2) Where any land has become liable to be resumedrunde
the provisions of sub-section (1), the Collectortoe officer
authorized by the State Government in this bekhH|l serve a
notice, calling upon such person to show cause thikysaid
land may not be resumed summarily, and among dthegs,
such notice may contain the particulars of the landuse of
proposed action, the place, time and date, whek\@hen the
matter shall be heard.

(3) When the tenant or the holder of such land or agng@n
duly authorized by him, as the case may be, makes a
application to the Collector or the officer authped by the
State Government in this behalf, expressing hingriess to
surrender his rights in such land, with intentioh developing
such land for housing, commercial, institutionalgmns-
commercial, industrial, cinema or petrol pump pwsps or, for
the purpose of multiplex units, infrastructure @cs or tourism
projects or, for such other community facilitiesprblic utility
purposes, as the case be notified by the StaterGoeat, the
Collector or the officer authorized by the Statev&mment in
this behalf, shall upon being satisfied about thiingness of
such person, order for termination of rights antenmest of such
person in the said land and order for resumptioswth land.
(4) The proceedings in the matter shall be conducted
summarily and shall ordinarily be concluded witlarperiod of
sixty days from the first date of hearing specifiedhe notice
served under sub-section (2).

(5) Where after hearing the parties, the Collector be t
officer authorized by the State Government in babalf, is of
opinion that the land is liable to be resumed unsigp-section
(1), he shall after recording reasons in writingrder for
termination of rights and interests of such persorthe said
land and order for resumption of the said land.

(6) The land so resumed under sub-section (3) andh@l) s
vest in the State free of all encumbrances and steatieemed
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to have been placed at the disposal of the condetoeal
authority under section 102-A of this Act with effeom the
date of passing such order.

Provided that the land surrendered under sub-sact8)
above, shall be made available to the person, wircersders
the land, for its development in accordance witle tiles,
regulation and bye-laws applicable to the local p@dncerned,
for  housing, commercial, Institutional, semi-comored,
industrial, cinema or petrol pump purposes or, floe purpose
of multiplex units, infrastructure projects or tasm projects or,
for other community facilities or public utility guoses.

(7) The person, aggrieved by the order made under sub-
section (5), may appeal to the Divisional Commissicor the
officer authorized by the State Government in Ibieisalf, within
thirty days of passing of order under sub-section (

(8) The Divisional Commissioner or the officer authedzy
the State Government in this behalf, after heatimg parties,
pass appropriate orders in such appeal within aigeof sixty
days from the date of presentation of appeal bdfare

(9) The order passed by the Divisional Commissionether
officer authorized by the State Government in thedalf in
appeal under this section shall be final.

(10) No civil court shall have jurisdiction to entertaior
decide any suit or proceeding questioning the ordade under
sub-section (5) by the Collector or the officertarized by the
State Government or and order made under sub-se¢8p by
the Divisional Commissioner or the officer authedzby the
State Government.

(11) Nothing in this section shall apply to any landdrgjing
to the Deity, Devasthan Department, any publistirar any
religious or charitable institution or a wakf:.

Provided that where any public trust registered emthe
Rajasthan Public Trust Act, 1959 or any registereiaritable
institution intends to use its land or holding arpthereof and
returns/proceeds received there from for the pugsof
fulfillment of its aims and objectives, it may makeapplication
under sub-section (3) to surrender its rights irclsdand or
holding or part thereof and in that case provisiook this
section shall apply with its modification that Bupurposes
shall be deemed to have been provided for in satiese(3)
and proviso to sub-section (6).

Explanation- For the purposes of this proviso, “Land or
holding” does not include the land allotted by tl&iate
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Government free of cost or on token amount or asdeunless
the State Government permits otherwise.

(12) No proceedings or orders under this section shal b
initiated or made in respect of lands for which ggedings
under the provisions of Urban Land (Ceiling and &Regon)
Act, 1976 (Central Act No.33 of 1976), the Rajastimposition
of Ceiling on Agricultural Holdings Act, 1973 (Ablo.11 of
1973) and the Rajasthan Land Reforms and Acquasdid_and
Owners Estate Act, 1963 (Act No.11 of 1964) arelpen
Explanation-I. Part use of the land for purposes sub-servient to
the agriculture such as residential house of theate (subject
to limits of 1/58 part of his holding or 500 sq. yards whichever
Is less) cattle breeding, dairy farming, fodderratge, poultry
farming, horticulture, forestry development, watank, well
pasturage, grove land and such other purposes langil
thereto or connected therewith shall not be coretrto mean
non-agricultural purposes.

Explanation-Il. For the purpose of sub-section (1), urban area
shall mean an area for which a municipality is ditm$sed under
the Rajasthan Municipality Act, 1959 (Act No0.38168K9) or
Urban Improvement Trust is constituted under RajastUrban
Improvement Trust Act, 1959 (Act No0.35 of 1959her Jaipur
Development Authority is constituted under the uJaip
Development Authority Act, 1982 (Act No.25 of 1982)
Explanation-lll. For the purpose of this section, “Urbanisable
limits” means the urbanisable limits as indicatedthe master
plan or the master development plan of a city evrtgrepared
under any law for the time being in force, and ventérere is no
master plan or master development plan, the mualidimits of
the areas.

Explanation-1V (i) For the purpose of this section, “peripheral
belt” means the peripheral belt as indicated in thaster plan
or the master development plan of a city or toweppred
under any law for the time being in force, and vehetrere is no
master plan or master development plan or wherepperal
belt is not indicated in such plan, the area as maynotified by
the State Government from time to time.

(i) Where any part of a village falls within thenqpheral belt,
the whole village shall be deemed to be within gkapheral
belt.

The above Section 90-B was specially enactdd an

inserted in the Act with effect from 17-06-1999 eidhe
Rajasthan Laws (Amendment) Act, 1999 (Rajasthan Act
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No.21 of 1999). Mere perusal of this section revdhht it
was enacted to deal with following two types ofesas

(i)

(ii)

10.

Firstly, to address the issue of agriculteaid situated
in Urbanisable limits or peripheral belt of an unlaea,
where the holder of such land, before the
commencement of the Rajasthan Laws
(Amendment) Act, 1999, has used or allowed to be
used it for non-agricultural purposes or where the
holder of such land has parted with possession of
such land or a part thereof, for consideration by vay

of sale or by an agreement to sale or by power of
attorney or by will, for the purpose of putting it in non-
agricultural use. The sub-section (1) of SectiorB98
related to this type of problem and it is
“Notwithstanding anything to the contrary containad
this Act”, meaning thereby it has an overridingeetf
over other provisions of the Act.

Secondly, to take care of cases in whider@ant or the
holder of agricultural land or any person duly
authorized by such tenant or by such holder of the
land, after commencement of the Rajasthan Laws
(Amendment) Act, 1999, expresses willingness to
surrender his rights in such land with an intentomput
the land in non-agricultural use. Such cases are
governed under sub-section (3) of the Section 9UH#.
Authorised Officer after making such enquiry as he
deems necessary issues orders for terminatiorgbfsri
and interests of such person in the said land laad¢and
IS resumed.

In 2009 (1) RRT 300 (case of Gajendra Singh),

one ‘G’ was the original khatedar of the land iresfion. The
petitioner and 26 other persons, on the basis lef daed
dated 24-05-1996 from the original khatedar ‘G’ lsggband
surrendered land for issuance of pattas for noicalgural
use of the land in question. The Authorized Offiaecepted
their surrender under section 90-B (3) and the |avas$
resumed and placed at the disposal of Urban Impnené
Trust. The Urban Improvement Trust issued pattamwour
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of the petitioner and 26 others. The Divisional @Qaissioner
had entertained an appeal against order of the okatd
Officer filed by some private respondents who waatming
their rights on the basis of agreement to saledrecon 16-
07-1994 by power of attorney holder of ‘G’. The Hua
High Court in this case has held that petitioners viend
holder on the basis of legal title and his land wessimed for
developing the land for housing and commercial psgs and
thereafter the Authorized Officer regularized thedd and
Issued pattas. The Divisional Commissioner has glyon
exercised its jurisdiction. An appeal can be filghinst the
order made under sub-section (5) of Section 90-8 ot
against the order passed under sub-section (3)eoSeéction
90-B of the Act, because under sub-section (Heaftion 90-
B, agricultural land can be surrendered for resuwomponly
by the tenant or the holder of such land whereakeusub-
section (5) of Section 90-B of the Act, land canresumed
upon surrender by any interested party and for lwhie
Collector or the Authorized Officer can form opinithat the
land is liable to be resumed under sub-sectiona(l) they
can resume the land after recording reasons inngritAn
appeal can be filed under sub-section (7) againsth s
resumption order but there is no provision of appeminst
the order made under sub-section (3) of Sectiol @0-the
Act. In view of this discussion, the Hon’ble Higho@t has
categorically held thatorder passed by the Divisional
Commissioner is totally without jurisdiction.” The writ
was allowed and the Divisional Commissioner’'s ordexs
guashed. Relevant part of the decision dated 22003
given by the Hon’ble High Court in the case of Gaja

Slngh (SBCWP No0.42/2008) is as under:-

.......... In this case thenain question raised by the petitioner
that pattas were under Section 90-B of the Act @586 by the
U.LT. to the petitioner on the basis of order pask by
competent authority under sub-Section (3) of Senti@0-B of
the Act of 1956 but no appeal is provided before Divisional
Commissioner under sub-section (7) of the Sectidd+ 8 of
the Act of 1956 According to the petitioner the Divisional
Commissioner, Jodhpur has wrongly exercised itssgliction
while entertaining such appeal because as per schien (7)
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of Section 90-B of the Act of 19%fpeal can be filed against
the order made under sub-section (5) of SectionB@nd not
against the order passed under sub-section (3) eftibn 90-B
of the Act of 195@ecause under sub-section (3) of Section 90-
B, agricultural land can be surrendered for resuioptby the
tenant or the holder of such land whereas undersadiion (5)
of Section 90-B of the Act of 1956, land can be&mesd upon
surrender by any interested party and for which @ulector
or the officer authorized by the State Governmerthis behalf
can form opinion that the land is liable to be remd under
sub-section (1) and they can resume the land aéeording
the reasons in writing, meaning therelgcording to sub-
section (7) of Section 90-B of the Act of 1956, appcan be
filed against the order made under sub-section (B)Section
90-B of the Act of 1956 but there is no provisioor filing any
appeal against the order made under sub-section (8)
Section 90-B of the Act of 1956. Therefore, the Biwnal
Commissioner has illegality entertained the appealainst the
order so made by the authorized officer for resuompbdf the
land under sub-section (3) of Section 90-B of tbieoh 1956.

In this view of the matter on the basis of aboweulsion, it is
abundantly clearthat the order passed by the Divisional
Commissioner is totally without jurisdiction....”

The principal laid down in the Gajendra Singbése,

was also affirmed by the Hon’ble High Court in casfe
Anjana Kothari vs. Divisional Commissioner & Ors.
(SBCWP No0.1389/2009) decided on 6/5/2Q1Para 15 of
that decision dated 06-05-2011 is as under:-

“15.0n a plain reading of these provisions as per GolBeaile

of interpretation, and the scheme of Section 9G-Bv@ Act of
1956, it is clear that appeal filed by said respentd Krishna
Nagar Vikas Samiti before the Ilearned Divisional
Commissioner was incompetent amas not filed by the person
aggrievedbecause it was not the land owner who surrendered
the land in question to the State Government. Sitheeorder
dated 12.01.2004 in Case N0.1592/2003 was neitassqu in
favour of said Krishna Nagar Vikas Samiti, nor agdi it,
therefore, the question of said Krishna Nagar Vik&amiti
being an aggrieved person against such order dated
12.01.2004 under sub-Section (7) of Section 90-Btlné Act
does not arise. It is only the land owner againsham an
adverse order is passed under sub-Section (5) ngssuch
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land in State instead of it being revested in suemd owner
under proviso to sub-section (6) who can file anpagal under
sub-Section (7) before the Divisional Commission&leither
the competent authority who himself grants suchvewsion
order under the said Proviso to sub-section 1§6)y any third
party can file such appeal under sub-Section (7) $éction
90-B of the Act Therefore, the appeal itself was not
maintainable and the order passed by the learnedsidinal
Commissioner on 26.09.2007 was wholly without gicigon
and passed on an incompetent appeal and the sherefdre,
deserves to be quashed.”

12. The view, held in the Gajendra Singh’s casas w
again followed and confirmed by the Hon’ble Highuttoin

its decision dated 20-12-2011 by which CWP No.106%
(case of M/S Onway Build Estate (P) Ltd) and CWP. No
129/2009 (case of Ghanshyam) were decided by a comm
order; wherein the Divisional Commissioner, Jaipad set
aside order of Authorized Officer (Land Resumptiamd
Land Acquisition Officer, UIT, Alwar. In this caseafter
submission of applications under section 90-B {3he Act,
notices thereof were published in daily news paperiing
objections. After taking note of objections havifgen
submitted by interested persons, applications uiseetion
90-B (3) of the Act were allowed by the Authoriz&dficer
vide order dated 14-06-2007 and the subject land wa
mutated in the name of UIT, Alwar and accordingdydut
plans and road network plan was approved by the Oiie

of the persons, who had earlier submitted objestibefore
the Authorized Officer, namely Shri Rajesh Agravesling
aggrieved by the order of the Authorized Officegfprred an
appeal before the Divisional Commissioner, Jaimrp set
aside the order dated 14-06-2007 passed by theoAndd
Officer. The Hon’ble High Court, following the demn
passed in the Gajendra Singh'’s case, has helthinatder of
the Divisional Commissioner was without jurisdictiand it
was quashed.

13. In the case of M/S Onway Build Estate (P) Ltd
decided on 20-12-2011, as discussed above, thebléadigh
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Court, has also discussed and followed the priacipid
down in Smt. Meena Sharma’s case reported as 2PW(E
524, wherein not only the issue regarding the [owial
Commissioner’ jurisdiction but also the issue regagy
‘aggrieved person’ was discussed and adjudicateteviant
para(s) 7, 8 and 9 of the decision of Hon’ble Hgburt in
the case of Meena Sharma’s case are worth reprugluci
which are as under:-

“7. The remedy of appeal to the Divisional Commissio
under sub-section (7) of Section 90-B is only agfaam order
made under sub-section (5) of the Act. Sub-sec¢bdreiearly

refers to sub-section (1) only and not sub-secti8h and

stipulates that where, after hearing the partié® Collector or
the officer authorized by the State Governmenhim hehalf, is
of the opinion that the land is liable to be resdmender sub-
section (1), he shall after recording reasons intiwg, order

for termination of rights and interest of such mersn the said
land and order for resumption of the said land. §hsub
section (5) of Section 90-B of the Act does narr&f channel
of surrender and regularization in favour of tenamt land

holder resorting to sub-section (3) of Section 90{Bhe Act.
Of course, sub-section (6) provides that the landesumed
under sub-section (3) and sub-section (5) shall vethe State
Government free from all encumbrances and shatidmmed to
have been placed at the disposal of local body wefitbct from
the date of passing of such order. Proviso to sediign (6) of
Section 90-B further provides that the land surexed under
sub-section (3) shall be made available to the @®rsvho

surrendered the land for its planned development

accordance with rules, regulation and by-laws agglile to the
local body concerned for housing or commercial [sgs.

8. It is clear that sub-section (3) has to be reath sub-section
(6), whereas, sub-sections (1), (2), (4) and (5)ehto be read
together as these are two separate streams for abper
Section 90-B of the Act. The remedy by way of dppethe

Divisional Commissioner under sub-section (7) igikable to a

‘person aggrieved' only. If the land is resumed aundub-

section (1) read with sub-sections (2), (4) anddfsthe Act any
person aggrieved of such resumption can file appedbre

Divisional Commissioner under Section 90-B(7) &f Act. The
purpose of providing such remedy of appeal to tihasional

Commissioner and excluding the jurisdiction of lcoourt in

such cases is obvious. When the State Governmigiates
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such action, an in house departmental remedy ofealpp
appears to have been provided under sub-sectioonf(ffie Act.
However, if such surrender takes place at the msteof tenant
or land holder under sub-section (3), the land adm available
to such person himself for planned development thaile
cannot be any question of such person being agepli®f such
order.

9. However, if it is not so made available to hisnper proviso
to sub-section (6) then such land holder himselfi t& an
aggrieved person and can file appeal under Se@B (3) of
the Act, but no third party or a stranger is alladvi® file appeal
under sub-section (3) of Section 90-B of the Act.”

14. Thus, undisputedlyt is an admitted position of
law that the Divisional Commissioner is hot empowexd to
entertain an appeal against the order passed by the
Authorized Officer under Section 90-B (3) of the At

15. It has also been categorically held in by Héa’
High Court in Anjana Kothari’s case and in Meenar$ia’s
case, thatwhen the order is issued by the Authorised
Officer under sub-section (3) of Section 90-B of # Act,
no third party can be aggrieved person against such
order. Following the principle laid down by the Hon’ble
High Court in these cases, | am of the view thah-no
petitioners in the present case were not aggri@ezdon, as
the order dated 25-01-2010, passed by the Subibmab
Officer- cum- Authorised Officer, Kishangarh wasither
against the non-petitioners nor in their favour.ejhare
neither tenant/co-tenant of the disputed land @y tare
holder of the land in question. They may be tesaittenant
of the land situated adjacent to the land in goastbut
neighbouring khatedars cannot be given a right toife
objections or appeal, if the khatedar or holder otthe land
In question submits application under sub-sectiond) of
Section 90-B of the Act, for surrendering his tenacy for
getting the land converted for non-agricultural use
Therefore, it is my considered view that non-petiérs in the
present case are not aggrieved person, so theyeverenot
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entitled to file an appeal before the Divisionaln@uissioner
against the order dated 25-01-2010.

16. One of the arguments from the non-petitioners’
side is that the order dated 25-01-2010 passed hiey t
Authorized Officer, though apparently has been @assder
section 90-B (3) as mentioned in the order, bud &n order
under section 90-B (5) of the Act, as it has beasspd after
hearing objections of the interest persons. In viEwthe
observations of the Hon’ble High Court in case ofSM
Onway Build Estate (P) Ltd decided on 20-12-201Wg&E
N0.195/2009 & 129/2009), wherein also the Authatize
Officer had passed the order under sub-sectionafBr
inviting and deciding objections, the law laid doway
coordinate bench of this Board in 2004 RRD 13 isangood
law and the argument of the learned counsel fornbe-
petitioners is not tenable. Proceedings under sghes (3)
of Section 90-B are independent of other provisiais
Section 90-B. Inviting of objections may be an axstep
taken by the Authorized Officer in the interestjudtice, but

it does not change the soul of the case. A caserusib-
section (3) remains the case under sub-sectiom (8pite of
the fact that it has been decided after invitingeotions.

17. Now the question for determination is that
whether the Board can entertain an appeal or mvis the
cases of Section 90-B of the Act? In this reg#nd,learned
counsel of the non-petitioners has argued thatase60-B is
a special enactment in the Act, and it has an wieg effect
over the general provisions of the Act. That, sgleci
provisions have been made in the section itselfafgpeals
etc., so general provisions of appeals are noicgipé. That,
the Divisional Commissioner has been speciallygiesdied as
an appellate authority under Section 90-B (7) o hection
and sub-section (9) of this Section provides thdepof the
Divisional Commissioner in appeal is final, so son
cannot be maintained before the Board in caseshisf t
Section. On the other hand, the learned counseltter
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petitioner in this regard, has drawn my attentmprovisions
contained in sections 8, 9, 17, and 23 of the Adterein
supervisory powers of the Board are given.

18. The text of the said Section 90-B of the Aas h
already been reproduced in para 8 hereinabovés wbrth-
noting here that sub-section (1) and sub-sectigna(8 the
only substantive sub-sections in Section 90-B. Satdiion
(2), (5), (6), (7) (8) and (9) are procedural saebt®ns for
cases under sub-section (1), whereas sub-sectjao8ains
substantive as well as procedural law relatingcdses in
which a tenant or the holder of agricultural lamcany person
duly authorized by such tenant or by such holdehefland,
after commencement of the Rajasthan Laws (Amendment
Act, 1999, expresses willingness to surrender Ights in
such land with an intention to put the land in ragmicultural
use. Both these sub-sections viz. sub-section i(t) sub-
section (3), are independent of each other andnaant for
the different purposes. It is also to be noteddkpressions
“Notwithstanding anything to the contrary containedthis
Act” (‘notwithstanding clause’ in short) have beprefixed
only to sub-section (1) and these expressions havéeen
prefixed to the entire Section 90-B. Meaning thgrebthat
this notwithstanding clause is the part of subisadil) only.
Sub-section (3) has to be read with sub-sectionof@y,
whereas, sub-sections (1), (2), (4) and (5) (7n(®) (9) have
to be read together as these are two separatamstréa
operating Section 90-B of the Ackub-section (3) is not
prefixed with the notwithstanding clause, and, theefore
proceedings under sub-section (3) cannot be said be out
of domain of the Act. In my view, had the legislatte been
of intention to put the entire Section 90-B out ofthe
domain of the other provisions of the Actthe expressions
“Notwithstanding anything to the contrary contained in
this Act” would have been inserted before the exprsion
“(1)” and not after the expression “(1)”. Since the Section
90-B opens with expression “(1)" and thereafter the
notwithstanding clause occurs, therefore | am of té
considered view that this notwithstanding clause ighe
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part of only sub-section (1) of the Section 90-B ah
proceedings under that sub-section only, is havinghe
overriding effect over other provisions of the Act.Sub-
section (3) is not subject to the notwithstanding lause,
therefore any proceeding under sub-section (3) is
definitely subject to the other provisions of the At. Since
there is no provision in Section 90-B of the Act foappeals
etc. in the matters pertaining to sub-section (3)any
dispute arising out of proceedings under sub-sectmo(3)
shall be treated under other provisions of the Act.

19. It can also be noted here that, even thedigtisn
of Civil Court has been excluded only in the maiter
pertaining to sub-section (5), as provided in sedttien (10)
of Section 90-B of the Act. Sub-section (5) dealthwases
of sub-section (1) and not the cases of sub-sed®ynof
Section 90-B. By this provision, it is clear thatly sub-
section (1) of Section 90-B is covered by notwilmsling
clause. Sub-section (3) of the Section and proogsdunder
this sub-section are not covered under notwithstgnclause.

20. | have gone through the decisions of other
coordinate Benches of this Board in Revision Ndstal 83/
2011/ LR decided on 19-09-2011, Revision No.6563/L0R
decided on 23-06-2011, Revision N0.3625/2008/ LBick=l
on 16-12-2011 and Revision N0.3523/2010/LR decidad
14-10-2011. In the case of Revisions Nos. 46 t#2@BL
decided on 19-09-2011 by the Board, the petitidtheunsing
Board had challenged the order passed by the Amdtbr
Officer under sub-section (3) of Section 90-B, baywof
appeal before the Divisional Commissioner. The $lonal
Commissioner rejected that appeal, so revision filas
before the Board. The Board rejected the reviswhereas,
facts in the present revision, are quite differeatn that of
revisions decided by the Board on 19-09-2011. éhpghesent
case, the Divisional Commissioner, in spite of tegal
position that an appeal against order under seéeB (3) is
not maintainable, has entertained the appeal asdjhashed
the order of the Authorized Officer, which is higtra-
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jurisdictional order. Therefore the decisions imis@®ns Nos.
43 to 84 cannot be applied to the present case.e Th
Coordinate Single Bench has passed the order d#x€i9-
2011 in terms of sub-section (1) of Section 90-Bjich
definitely has an overriding effect over the otpsyvisions of
the Act of 1956. The pronouncement dated 19-09-2011
concludes that-swiad afoid uraem™ & 3fadidd H I8 W< & b
T BT gRT 90—d1 &I IUERT (1) § |agR @vs (non-obstante
clause)®r W fbar T 2 RH 9 ORT &1 Y9G RIS
JIH & 39 YIae=l & SWR 2| 39 UBR Ig UIae= SffS-gq &1
s faRiy e g 1° Thus the Hon’ble member has expressed
his views only in the context of sub-section (1 arot in
context of sub-section (3), for which it has bedrealy
opined by me, in para 18 hereinabove, that subese(3)
does not have an overriding effect over the othieripions

of the Act. Therefore with respectful agreementhwihe
pronouncement dated 1 $eptember, 2011 by the coordinate
bench, | am of the view that it cannot be appledréat the
present case where the recorded khatedar has @édplie
getting his khatedari land converted in terms dj-section
(3) of the Act. In the case related to revision3%23/2010
decided by another coordinate Bench also the Hen'bl
member has interpreted the case in terms of sumsed)
read with sub-section (5), (7) and (9) of secti@Blof the
Act. As discussed above, this is not the correesgniption
for treating cases under sub-section (3), theratarannot be
applied to the present case. The Hon’ble coordiBatech in
Revision N0.3625/2008 decided on 16-12-2011, dgakiith
case of sub-section (3) of Section 90-B has alsaladed on
the basis of sub-section (1) and its overriding@&fover the
Act, whereadoth these sub-sections (1) and (3), as | have
observed hereinabove, are independent of each othand
cases of sub-section (3) cannot be treated in terntd
provisions of sub-section (1). The learned counsel for non-
petitioners has also relied upon 2011 (2) RRT 114Ghis
case, during the pendency of an appeal before tisi@nhal
Commissioner, an application was filed by the agguit/
petitioner under Order 1 Rule 10 of the Civil Prdaee Code,
1908 to be impleaded in the appeal on the grouatht is
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recorded khatedar of the land in question and tfacessary
party to the litigation. The Divisional Commissiomejected
the application and a revision was filed by theitjpeter in
the Board. Revision was rejected on the pretext dppeal
before the Divisional Commissioner is under sultised(7)
of Section 90-B, so the Board cannot interfere uchsan
order. Thus the case is quite different from thespnt case
before me. It is not clear from the citation whetloeder,
against which appeal was pending before the Dinaio
Commissioner, was passed under sub-section (3)ubf s
section (5) by the Authorized Officer? Therefordaist
authority cannot be relied upon in the present.caseus, |
am inclined to conclude that citations quoted by larned
counsel for the non-petitioners do not help to ldsi his
plea that revision is not maintainable before tloard in case
of disputes arisen out of proceedings under sutiese3) of
Section 90-B of the Act.

21. The Board of Revenue is the highest court of
appeal, revision and reference in the matters sécainder
the Rajasthan Land Revenue Act, 1956 and the Rajast
Tenancy Act, 1955.

Section 8 (1) of the Rajasthan Land Revenue Adi619 as

under:-
“8. Powers of the Board.{1) Subject to the other provisions of
this act or to the provisions of the Rajasthan TayaAct, 1955
(Rajasthan Act 3 of 1955) or of any other law imc& the
Board shall be the highest revenue court of appeaision and
reference in Rajasthan;”

Section 9 of the Act is as under:-
“9. General Superintendence of Subordinate Revenue Ggur
Subject to other provisions of the Act, the general
superintendence and control over all revenue Coard over
all revenue officers shall be vested in, and alils€Courts and
officers shall be subordinate to the Board.

The words “subject to the other provisions of tAg”
in both these Sections, have been used to limifuttediction
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of the Board and therefore, where alternative rgnimdway
of appeal, or revision etc. is available, the extiaary
powers of the Board under section 8 and 9 of thiecaanot
be invoked. In 1993 RRD 446, it has been held that:sr

a1 AR & A 9§ dafouds Vel SUAe ', 98 AW dR W OERT 9
RIS RIS JAAFTIH B AR Afdqal bl SUART &l PR =AM |

From the perusal of section 8 (1) and section @efAct, it is
evident that where any provisions are there foreapp
revision or reference, the Board should not invildkgoowers
under section 8 and 9 of the Act, as held in 19%DRI46.
But the implied meaning is also that when no priovigxists
in the Act for alternative remedy of appeal or sew, the
Board can exercise its extraordinary powers un@etié 9
of the Act to deal with situation. Section 221 lo¢ tRajasthan
Tenancy Act, 1955 is akin to section 9 of the Rhjas Land
Revenue Act, 1956. It has been held in 1993 RRBthat:-
“This Section confers on the Board, the powers of
general superintendence and control over all revenu
Courts to ensure justice upto the highest level. It
empowers the Board to set aside the orders of
subordinate courts where breach of law is committed
and the error is apparent on the face of record. cBu
powers would not be exercised where plaintiff oreth
defendant or any aggrieved party which had a remedy
by way of appeal or revision but failed to avail df
This power is to be used sparingly where grave
injustice committed by the lower Courts is brougiat
the notice of the Board. It cannot be exercisedhelp
a negligent party which has lost its rights or hang
availed of the right, has failed to secure the desi
relief.”

22. Sub-section (1) of Section 90-B of the Act is
covered by notwithstanding clause and provisiondppeal
against any order made under sub-section (1) re#udsub-
section (5) of the Section 90-B, is there in suttisa (7), so
it is undisputed that revision in the Board is n@intainable
in the matters pertaining to sub-section (1) reath wub-
sections (5) (7) and (9) of Section 90-B of the.Aitt, since
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there is no such provisions for the matters pdrtgino sub-
section (3) of Section 90-B of the Act, it is mynstdered
view that the Board should not restrain from invkiits
extraordinary powers under Section 8 and 9 of tlog As
sub-section (3) is not covered by notwithstandilagige and
it is well within the domain of other provisions thfe Act. f
the Divisional Commissioner, having no jurisdictionto do
so, entertains an appeal and passes an order in the
matters pertaining to sub-section (3) of Section 9B of the
Act, then such an order cannot be said to have been
passed by the competent appellate authority under
Section 90-B of the Act. Such an order would haveotbe
treated as an order passed by the Divisional
Commissioner without jurisdiction. Therefore, the
Divisional Commissioner, being a subordinate Court/
Officer to the Board, the Board cannot restrain fram
interfering in such an order passed by the Divisioal
Commissioner without jurisdiction. In the present case, it
has been established that the order dated 23-0B{2@4sed
by the Divisional Commissioner, Ajmer setting asmieler
dated 25-01-2010 passed by the Authorized Officedeun
sub-section (3), is without jurisdiction, therefareview of
the discussions, hereinabove, | am of the view ttatBoard
Is empowered to entertain the present revision.

23. Though arguments were heard on maintainability
and admission of the revision, but on the basislpéctions
taken by the non-petitioners in their applicatioated] &
December 2011 and arguments advanced by learnedgalsu
from both the sides, basic issues have been desdumsd it
has been observed hereinabove:-
() That the impugned order in the present case,
passed by the Divisional Commissioner Ajmer
setting aside Authorised Officer's order dated 25-
01-2010 is without jurisdiction and it is not an
order by a competent appellate authority under
sub-section (7) of Section 90-B of the Act.
(i) That the Board has powers to entertain a rewis
filed against the order passed the Divisional
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Commissioner in the matter of sub-section (3) of
Section 90-B of the Act, as such an order is
without jurisdiction.

(i) That non-petitioners are not ‘aggrieved pearso
against the order dated 25-01-2010 of the
Authorized Officer.

(iv) That in spite of the fact that Authorized @#r has
passed the order dated 25-01-2010 after inviting
objections, the order is under sub-section (3) of
Section 90-B of the Act.

After having observing as above, | am of the vidvatt
nothing is now left in this revision for which iag be placed
for further hearing. The revision deserves to Epased of
finally.

24, In view of the observations in para(s) 8 & 2
hereinabove, it is my considered view that the igappbn
dated & December, 2011 filed by non-petitioners is without
any substance, and as such deserves to be rejéldted.
revision in hand deserves to be accepted at thel le¥
admission itself, and impugned order dated 23-0Bt20
passed by the Divisional Commissioner, Ajmer inecik.
12/2010 deserves to be quashed.

24, Consequently, the application dat&dt8cember,
2011 filed by non-petitioners is hereby rejectedd ahe
revision in hand is admitted and allowed. The impadjorder
Is quashed hereby.

Pronounced in the open court.

(Moolchand Meena)
Member
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