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not have sought declaration of his rights only on the
basis of such an agreement. Even if a sale deed was
executed by the defendants, no right would have
been transferred by the document unless it was
registered. In the case of S.F. Munuswami Gounder
Vs. Erusague Grounder (AIR 1975 Madras 25) the
Madras High Court expressed the view that a
transferee could not seek a declaration of title on
the basis of an unregistered document under the
provisions of Section S3A of the Act. The High Court
of Rajasthan in the case of Stoneware Pipe & sanitary
Fitting Manufacturing Co. Ltd. Vs. The State of
Rajasthan and another (AIR 1972 Rajasthan 83) while
examining the provisions of section 53A of the Act
held that this section did not give the transferee the
right of action for a suit including a so called defensive
suit for restoration of possession forcibly taken by the
transferor or for injunction. As already mentioned, no
sale deed was executed between the plaintiff and the
defendants and section 53A of the Act was not
attracted. Even if there had been a sale deed and it
was not registered even then according to these two
decisions the plaintiff-appellant could not have
brought a suit for declaration of his rights or for
grant of an injunction.......... In the circumstances
we find that the plaintiff-appellant’s plaint was
rightly rejected by the trial court under O.7 R.11

CPC and there is no reason to interfere with the
orders of the lower courts.”
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“7J. The Hon’ble Supreme Court in Sleem Bhai & Ors Vs.
State of maharashtra, 2003 (1) DNJ (SC) 107, considered the
provisions of the Order 7 Rule 11 C.P.C., and held that filing
of written-statement is not necessary to decide the application

for rejection of the plaint. Para Nos. 7 to 10 of the aforesaid
judgment are reproduced as under:-

“7. The short common question that arises for
consideration in these appeals is, whether an application
under Order 7 Rule 11 C.P.C. ought to be decided on the
allegations in the plaint and filing of the written

statement by the contesting defendant is irrelevant and
unnecessary.

8  Order 7 Rule 11 C.P.C reads as under:-

“11. Rejection of plaint.- The plaint shall be rejected
in the following cases:— |

(a) where it does not disclose a cause of action;
(b) where the relief claimed is undervalued, and
the plaintiff, on being required by the Court to

correct the valuation within a time 1o be fixed
by the Court, fails to do so;

(c) where the relief claimed is properly valued,
but the plaint is returned upon paper
insufficiently stamped, and the plaintiff, on
being required by the Court to supply the

requisite stamp-paper within a time to be fixed
by the Court, fails to do so;

(d) where the suit appears from the statement in
the plaint to be barred by any law;

—75lie/v () where it is not filed in duplicate:
y (f/ where the plaintiff fails to comply with the

provisions of rule 9;
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Provided that the time fixed by the Court for the
correction of the valuation or supplying of the
requisite stamp-paper shall not be extended unless
the Court, for reasons to be recorded, 1s satistied that
the plaintiff was prevented by any cause of an
exceptional nature from correcting the valuation or
supplying the requisite stamp-paper, as the case may
be, within the time fixed by the Court and that
refusal to extend such time would cause grave
injustice to the plaintiff.”
9. A perusal of Order 7 Rule 11 C.P.C. makes it clear
that the relevant facts which need to be looked into for
deciding an application thereunder are the averments in
the plaint. The trial court can exercise the power under
Order 7 Rule 11 C.P.C. at any stage of the suit- betore
registering the plaint or after issuing summons to the
defendant at any time before the conclusion of the trial.

For the purposes of deciding an application under Clause
(a) of Rule 11 of Order 7 C.P.C., the averments in the
plaint are germate; the pleas taken by the defendant in
the written statement would be wholly irrelevant at this
stage, therefore, a direction to file the written statement
without deciding the application under Order 7 Rule 11
C.P.C. cannot but be procedural irregularity touching the
exercise of jurisdiction by the trial Court. The order,
therefore, suffers from nonexercising of the jurisdiction
vested in the Court as well as procedural irregulanty.
The High Court, however, did not advert to these
aspects.

10. We are, therefore, of the view that for afore-
mentioned reasons the common order under the
challenge is liable to be set aside and we, accordingly,
do so. We remit the cases to the trial Court for deciding
the application under Order 7 Rule 11 C.P.c. on the basis
of the averments in the plaint, after affording an
opportunity of being heard to the parties in accordance
with Law.” -

8. The Hon’ble Apex Court in Saleem Bhai’s case (supra) has
categorically held that filing of written-statement 1s not

necessary to decide the application under Order 7 Rule 11
"7% i C.P.C for rejection of the plaint.”
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