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IN THE BOARD OF REVENUE FOR RAJASTHAN, AJMER

Review/Decree/ T A/ 2393/2004/Banswar a
Smt Gulab w/o Gautam, caste Balai, r/o Village Batkiehsil
and District, Banswara

--- Petitioner

Versus
1- Daliya alias Dalla s/o Gautam, caste Balai, r/dagi
Bokhat, Tehsil and District Banswara.
2- State of Rajasthan through Tehsildar Banswara.
--- Non-Petitioners

Division Bench
Shri Moolchand M eena, Member
Shri Kan Singh Rathore, Member

Present:-
Shri S.K. Sethi, Advocate for the Petitioner.
Shri S.K. Sharma, Advocate for Non-Petitioner-1

Judgment
Dated 16-01-2014
1- This review petition under Section 229 of the

Rajasthan Tenancy Act, 1955 (hereinafter referechd ‘the
Act of 1955’) has been filed by the petitioner agged by
decision dated 17-05-2004 passed by the DivisiamcBef the
Board in appeal N0.101/2004.

2- Brief facts of the case leading to this revigetition
are that non-petitioner Daliya filed a suit undectson 88 of the
Act of 1955 against petitioner/defendant in the €af Sub
Divisional Officer, Banswara (Trial Court), whereih was
averred that the plaintiff/non-petitioner is in twhtory
possession of the disputed land and he is paying tee the
State Government. But revenue authorities inadutyte
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recorded the land in question in the name of
defendant/petitioner. Therefore, the suit for dextlan has
been filed. The defendant/petitioner denied theésfat the suit
and stated that she is purchaser of the land istiqureand is in
possession thereof. The Trial Court, after affogdipportunity

of hearing to both the parties, decreed the noitignedr’'s suit
vide decision dated 30-12-2002. The petitioneriédmt filed

an appeal against decision of the Trial Court keftne
Settlement Officer- cum- Ex-Officio Revenue Apptdla
Authority, Udaipur (the First Appellate Court), whi was
rejected vide decision dated 16-04-2004. The petdi
preferred ¥ appeal before the Board, which was dismissed at
the level of admission by the learned Division Berof the
Board vide decision dated 17-05-2004, against whicé
present review petition has been filed.

4- We have heard learned counsel for both thegsaoh
admission of the review petition.

5- The learned counsel for the petitioner, whitessing
upon the facts and grounds stated in the petisobmitted that
the Trial Court and the First Appellate Court hadversely and
wrongly decided issue No.1 in favour of plaintifimpetitioner
on the basis of Zamabandi Samvat 2026. The
defendant/petitioner's husband Gautam had beeneéaat
tenant of the land in question and he was payimg t@ the
Government. The entire revenue record stood imémee of the
petitioner and his husband. The petitioner's hudbdmad
purchased the land vide unregistered document ExAd he
was in possession, so the mutation was attestdtkiname of
the petitioner's husband in accordance of Secti®nofl the
Tenancy Act, 1955. But both the lower Courts ansb ahe
learned Division Bench in second appeal did notrexppte
these facts and evidence. The plaintiff/non-pet#iowas not in
possession of the land and therefore his suit éotadlation was
not maintainable as no relief was sought for passasBut the
Trial Court, without understanding the legal pasitidecreed
the suit which was upheld by the First Appellateu€an a
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cursory manner. The Division Bench of the Boara atgected
the second appeal, at the level of admission, erpthtext that
there were concurrent findings of both the loweurte The
decision of the Division Bench was neither a reasonor a
speaking decision and it was an error apparent thenface of
record. With these arguments the learned counseltie
petitioner has requested that review petition mayabcepted
and decision dated 17-05-2004 passed by the DiviBiench
may be set aside, and petitioner's appeal may ddcaiter
calling for the records of lower courts.

6- Learned counsel for the respondent No.1 has
vehemently contended that scope of review is lithieelying
upon the decision of the Hon’ble Supreme Courtnaid in the
case of Smt. Meera Bhanja (AIR 1995 SC 455), tlenked
counsel has submitted that review proceedings ardy way
of an appeal and have to be strictly confined #® sbope and
ambit of Order 47 Rule 1, Civil Procedure Code, 890The
petitioner in the present case has re-submittetdhallgrounds
mentioned in his appeal memo, which has already beeided
by the learned Division Bench. Thus it is an appedhe garb
of review petition, which is not permissible. Itshalso been
submitted that both the lower Courts have discussdedhe
issues in the light of documents and evidence asttllbny the
parties. The Division Bench in"2appeal also, has summarily
discussed all the key issues involved in the ap@ed it was
decided by the Division Bench with a conscious vibat there
was no reason or ground for interfering in conaurfendings
of the Courts below. Therefore, the impugned denisiated
17-05-2004 passed by the Board, does not suffar &oy error
which can be termed as an error apparent from dlce Df
record. With these arguments, the learned courmelnbn-
petitioner has requested that review in hand, beimgof the
scope of provisions of section 229 of the Tenancy @& Order
47 Rule 1 of the Civil Procedure Code, 1908, de=erto be
rejected at admission level.
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7- We have given a thoughtful consideration torthal

contentions made by learned counsels for both #mees and
have also gone through the impugned judgment dhted5-
2004 as well as through decisions of both the lowaurts,
available in the file.

8- The most important issue for deciding the pmese
review petition is whether the decision dated 172084 passed
by the Division Bench of the Board suffers from augh error
or mistake, which comes under the scanner of se22® of the
Act of 1955 or Order 47 Rule 1 of the Civil ProcesllCode,
1908. Both these Sections / provisions are asrunde

Section 229 of the Rajasthan Tenancy Act, 1955:

“229. Power of review by Board and other revenue

courts.- Subject to the provisions of Code of Civil

Procedure 1908 (Central Act V of 1908)-

(1) The Board of its own or on the application gfaty to

a suit or proceeding, may review and may resciitey ar

confirm any decree or order made by itself or by ahits

members; and

(2) every revenue court, other than the Board, Isbhal

competent to review any decree, order or judgmessed

by such court.”

Order47 Rule 1 of the Civil Procedure Code, 1908
“1. Application for review of judgment:
(1) Any person considering himself aggrieved-
(@) by a decree or order from which an appeal is
allowed, but from which no appeal has been
preferred,
(b) by a decree or order from which no appeal is
allowed, or
(c) by a decision on a reference from a Court of
Small Causes,
and who, from the discovery of new and important
matter or evidence which, after the exercise of due
diligence was not within his knowledge or could bet
produced by him at the time when the decree wasepas
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or order made, or on account of some mistake oorerr

apparent on the face of the record or for any other

sufficient reason, desires to obtain a review & tlecree
passed or order made against him, may apply fos\aew
of judgment to the Court which passed the decremaxie
the order.

(2) A party who is not appealing from a decreeooder
may apply for a review of judgment notwithstandthg
pendency of an appeal by some other party exceptewh
the ground of such appeal is common to the appliead
the appellant, or when, being respondent, he casemt to
the Appellate Court the case on which he appliesHe
review.

Explanation-The fact that the decision on a question of

law on which the judgment of the Court is based lteen
reversed or modified by the subsequent decisiora of
superior Court in any other case, shall not be augrd for
the review of such judgment.”

O- Since, section 229 of the Act of 1955 does not

provide for grounds of review, provisions of Ordé&rRule 1 of

the CPC are followed in this regard, as providedeursection

208 of the Act of 1955. In view of said order 47 I&Ud,

grounds for reviewing a decision may be as under:-

(@) If there is a discovery of new and importanttteraor
evidence which, after the exercise of due diligewas not
within the knowledge or could not be produced bg th
party seeking review, at the time when the decras w
passed or order made.

(b) If there is some mistake or error apparent ftomface of
the record or any other sufficient reason.

10- The petitioner in the present case does resdpfor
discovery of any new and important matter or evogerHe
pleads that there is an error apparent from the éhaecord in
the decision dated 17-05-2004. So we have to exarthe
petitioner’s case from this point of view whethberte is any
such mistake or error in the decision by the DonsBench,
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which can be construed to be an error apparent thenfiace of
record.

11- Mere perusal of decisions of both the loweunrto
reveals that Trial Court had framed 4 issues inomdelief
issue in the suit and each issue has been decitdledletailed
discussions in the light of documentary as welbiad evidence
adduced by the parties. The First Appellate Cowas hlso
concurred with the Trial Court not summarily, buttea
discussing all the evidence available in the filee Division
Bench of the Board, while deciding the second alpjga
impugned decision, has discussed all the key isswe$ved in
the appeal as under:-

“THEIT 2024 W gd [qarged Vol gegefl qlerar @

T VIovd 3fHerd H Tof off] WET 2026 H qIdl &7

T 8T &V et & ulad TidT g BT TH BT

SEIY UV T [HgT T 3 T Pl Il wer

4T BT H STHEe Ve &/ el & gid & T

W @Gl AT THNGNT [Rdld 4—1—-62 B

TEHIAGIY GIRT [9vT &Y [3a7 =T 97/ 3diarell @

Tl V7 FHIVPY & PIg 3TUlaT &l @ 9V wEH

IIITT H 3T HYAl @iied off | cldT TTHIRBY

fveT avd @ g Raie d gogell &1 T 82T &Y

srficreff &1 T T Bvear el =y 7 13t

faeg 71T & forerd &4 quia: WEdd &/

BAVTOY YT FIEIdT P wIY GY & GIivor &I o]

g\,/,,

No doubt, the appeal has been summarily rejected at
admission level. Rejection of an appeal, summarit,
admission level is not an error to be reviewed.tiSe226 of
the Act of 1955 empowers the Board to reject aneabpp
summarily. The said section 226 is as under:-

“226. Power of Board to reject an appeal

summarily.- The Board may either admit an appeal

or may summarily reject it.”

Thus the decision dated 17-05-2004 by the Board is
well within the four-corners of law. It is not a agon by
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mistake, but it is a decision with conscious coasition, for
which reasons have been recorded by the DivisiancBavith
specific reference to the documentary evidencdataiin files
of lower courts. Now the issue is whether a welhsidered
decision can be subjected to review proceedings?

10- The Scope of the review under Section 229 of
Rajasthan Tenancy Act, 1955 or Section 86 of thpdRaan
Land Revenue Act, 1956, read with Order 47 Rulef the
Civil Procedure Code, 1908 is very limited and ¢her a long
series of adjudications by Hon’ble High Court andnHble
Supreme Court including case of Smt Meera Bhanfgerain it
has been held that even an erroneous view takémebgourt on

a particular point can not be basis of review.hds also been
clarified by the Hon’ble Supreme Court that whigpe of error
can be considered to be amor apparent on the face of the record.
The basic principles laid down by the Hon’ble Ap@wurt in
the case of Smt. Meera Bhanj@R 1995 SC 455=1995 (1) SCC
170), can be summarized as under:-

(a) That the review proceedings are not a by-way of
an appeal and have to be strictly confined to the
scope and ambit of Order 47 Rule 1, CPC.

(b) The power of review may be exercised on the
discovery of new and important matter or evidence
which, after the exercise of due diligence was not
within the knowledge of the person seeking the
review or could not be produced by him at the time
when the order was made; it may be exercised
where some mistake or error apparent on the face
of the record is found; it may also be exercised on
any analogous ground. But, it may not be exercised
on the ground that the decision was erroneous on
merits. That would be the province of a Court of
Appeal. A power of review is not to be confused
with appellate power which may enable an
Appellate Court to correct all manner of errors
committed by the Subordinate Court.
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(c) It has to be kept in view that an error apparent on
the face of record must be such an error which must
strike one on mere looking at the record and would
not require any long drawn process of reasoning on
points where there may conceivably be two
opinions. An error which has to be established by a
long drawn process of reasoning on points where
there may conceivably be two opinions can hardly
be said to be an error on the face of the record.

11- It has also been held by the higher level tsotirat
even an erroneous decision cannot be a groundvewe The
Hon’ble High Court for Rajasthan in 2005 RBJ (12pge 290,
has held as under:-
“The scope of review is very limited. It has been
clearly held in a catena of cases that a judgment
order may be open to review under Order 47 Rule 1
CPC if there is a mistake or an error apparent on
the face of the record. An error which is not self-
evident and has to be detected by process of
reasoning can hardly be said to be an error
apparent on the face of record justifying exeroe
power of review. In exercise of jurisdiction under
Order 47 Rule 1 CPC, it is not permissible for an
erroneous decision to be re-heard and corrected.
There is clearly distinction between ‘an erroneous
decision’ and ‘an error apparent on the face of the
record.” While the former can be corrected by
higher forum, the latter can be corrected by exs&ci
of review jurisdiction. A review petition has,
therefore, a limited purpose and can not be allowed
to be an appeal in disguise.”

12- If for the sake of arguments, the decisioredal?-
05-2004 passed by the Division Bench is based mmeous
appreciation of the evidence, even then it doescaote under
scanner of review. Recently in a decision datedd22013
passed in the case of Union of India Vs. Sandurddarse &
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lIron Ores Ltd. & Ors. {reported as 2013 STPL(Web) IC},

the Hon’ble Supreme Court of India, following it&/io decision
in the case of Parsian Devi & Ors versus SumitvilE Ors

reported as (1997) 8 SCC 715, has repeated itsthiaiwreview
can not be an alternate of regular appeal and snafrithe case
can not be re-considered and an erroneous dea@siomot be
corrected in review proceedings. We deem it proper
reproduce hereunder para 22 and 23 of decisicaddz®-04-
2013 given by the Hon’ble Supreme Court of Indiacase of
Union of India versus Sandur Manganese & Iron Qrigls &

Ors. {2013 STPL(Web) 351 SG3s under:-

“22. It has been time and again held that the powk

review jurisdiction can be exercised for the coti@t of a

mistake and not to substitute a view.Rarsian Devi &

Ors. vs. Sumitri Devi & Ors., (1997) 8 SCC 71bis Court

held as under:-
“9. Under Order 47 Rule 1 CPC a judgment may be
open to review inter alia if there is a mistake an
error apparent on the face of the record. An error
which is not self-evident and has to be detectedaby
process of reasoning, can hardly be said to be an
error apparent on the face of the record justifyirtge
court to exercise its power of review under Ordef 4
Rule I CPC. In exercise of the jurisdiction under
Order 47 Rule 1 CPC it is not permissible for an
erroneous decision to be "reheard and corrected”. A
review petition, it must be remembered has a lirdite
purpose and cannot be allowed to be "an appeal in
disguise".

23. This Court, on numerous occasions, had delieera

upon the very same issue, arriving at the conctugfat

review proceedings are not by way of an appeal feane to

be strictly confined to the scope and ambit of @di&Rule

1 of CPC.”

13- Thus it has been repeatedly and categoriballg by
the higher level courts including Hon’ble Supremeu@ of
India that‘an erroneous decisionand ‘an error apparent on
the face of recordare different from each other and there are
different sets of legal provisions for dealing wibdoth the
things. If the decision suffers from ‘an error apmt on the
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face of record’, it can be corrected in review @@dings but if
the decision is erroneous or is based on erroneieus taken
by the Court on some documents, facts, evidenciavor it
cannot be corrected in review proceedings. Furépgreal or
writ is the only treatment for erroneous decisioR®view
proceedings cannot take place of an appeal ortgetition.

14- As discussed in para 10 and 11 hereinabover af
going through the impugned decision and considealhghe
facts mentioned in review petition and argumentsgaaded by
the learned counsel for the petitioners, we ardlen@a find any
mistake in the impugned decision which can be saide an
error apparent of the face of the record. This Caunof the
considered view that the impugned decision date@5t2004
passed by the learned Division Bench of this Cdods suffer
from any ‘error apparent on the face of record’t aay new
and important matter or evidence has been put foythhe
petitioners, which was not produced by him at theetwhen
the appeal was heard and decided. Hence, thiswepetition
deserves to be rejected.

15- Consequently the review petition is rejected.

Pronounced in the open Court.

(Kan Singh Rathore) (Moolchand Meena)
Member Member
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