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IN THE BOARD OF REVENUE FOR RAJASTHAN, AJDMER

Revision/TA/ 1373/2008aipur
1. Chiranjeelal
2. Nandkishore
S/o late Shri Mangilal Caste Raigar r/o RaigaronM&nalla,
Village Rainwal Manjhi, Tehsil Phagi, Dist. Jaipur.
---------- petitioners
Versus
1. Kalyan Sahai s/o Sukkharam Caste Raigar r/o of&Raigka
Bada Mohalla, in front of Anaaj Mandi, Sanganer stDi
Jaipur.
2. Tehsildar, Phagi, Dist. Jaipur

------- Non-petitioners

Single Bench
Shri Moolchand Meena, Member

Present:-

Mr. Chandrashekhar, Counsel for the petitioner.

Mr. Brahmkumar, Counsel for the non-petitioner aibsd,
hence ex-parte.

Decision
Dated:- 11-11-2013

This revision under section 230 of the Rajasthamahiey Act,
1955 (hereinafter referred to as ‘the Act of 19554s been
filed by the applicant aggrieved by order dated0@12008
passed by the Revenue Appellate Authority, Jaigeirst
Appellate Court), whereby the First Appellate Colas set
aside decree and decision dated 25-11-2004 pagdbeé Sub-
Divisional Officer, Phagi.

2- Brief facts of the case leading to this revisare
that petitioner No.1 filed a suit under the Act 1855 for
declaration, correction of entries and permanefingtion
against the n-petitioner No.2 and the State Gawent in the
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Court of the Sub Divisional Officer, Phagi (Triab@t). The
Trial Court decreed the suit on compromise videeordated
25-11-2004. The non-petitioner No.1 preferred arpeap
under section 96 of the Civil Procedure Code, 1I96®re the
Revenue Appellate Authority, Jaipur (the First Albgte

Court) against the order dated 25-11-2004 along-vanh

application under section 5 of the Limitation AcAn

application under Order 1 Rule 10 of the Civil é&dure
Code, 1908 was also filed as the non-petitioned fppellant
was not party to the suit in the Trial Court. ThessFAppellate
Court, vide its order dated 01-02-2008 partiallgegated the
appeal. The decree dated 25-11-2004 was set asdldha
case was remanded to the Sub Divisional OfficeggPlvith

directions that after affording proper opporturiiyoe heard to
both the parties, the case be decided afresh oitsmé&he
present revision petition has been filed againstahder dated
01-02-2008 of the First Appellate Court.

3- Since, neither the non-petitioner nor his celins
was present in the court at the time of argumentd b10-
2013, at Jaipur in the circuit bench, the learnaahsel for the
petitioners was heamek-parte

4- Repeating the facts mentioned in the revision
petition, the learned counsel for the petitiones hegued that
the non-petitioner/appellant had filed appeal urskmtion 96

of the Civil Procedure Code, 1908 against the dededed 25-
11-2004 passed by the Trial Court in a revenue suader
Tenancy Act, 1955, which was not maintainable bseau
appeal against a decree passed by revenue tridlwuder the
Tenancy Act is maintainable only under section @2the said
Act. An application under section 96 of the Codel 908 was
meant only for granting permission to appeal. Bhd FEirst
Appellate Court, unlawfully treated this applicatias an
appeal and the decree of the trial court was ddea$t has
also been argued by the learned counsel that non-
petitioner/appellant had moved an application ursdstion 5

of the Indian Limitation Act, 1963 for condoningetdelay and
also an application under Order 1 Rule 10 of theilC
Procedure Code, 1908 for impleading him as a ptrtthe
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case. But the First Appellate Court has not decioetth the
applications and the appeal was allowed, whereae thas no
appeal. So the decision dated 01-02-2008 suffers erious
legal irregularities and deserves to be set asmeking
powers under section 221 of the Act of 1955. Therrled
counsel has relied on the Board'’s decision repated011 (1)
RRT 421 in support of his argument that point ofifation
should have been decided first as provided undeleiO41
Rule 3-A of the Code of 1908.

5- | have gone through the record of the case
available in the file and have given a thoughthsideration

to the contentions made by the learned counsel tlier
petitioners.

6- This revision petition and arguments of the
learned counsel for the petitioner are based mammytwo
points:-

(1) that there was no appeal under section 22B8eoAct of
1955 before the Revenue Appellate Authority. It was
only an application under section 96 of the Civil
Procedure Code, 1908 for granting a permission for
filing the appeal. But the Revenue Appellate Auityor
wrongly treated this application as an appeal dral t
decree dated 24-11-2004 passed by the trial coast w
set aside wrongly.

(2) that the non-petitioner/appellant before thevdReie
Appellate Authority had submitted an applicatiorden
section 5 of the Limitation Act, but the learnedvBeue
Appellate Authority did not decide the question of
limitation.

7- As regards the objection for not filing an agplpe
under section 223 of the Act of 1955, and filinglyoman
application under section 96 of the Code of 1908eém it
proper to reproduce here both the section, whioh @s
follows:-

Section 233 of Rajasthan Tenancy Act, 1955:
“223. Appeals from Original Decree An appeal shall lie from
an original decree-
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(1) to the Collector if such decree is passed bBghsildar, and
(2) to the (Revenue Appellate Authority)’if suclcrde is
passed by an Assistant Collector, a Sub Divisi@iféilcer or a
Collector.”

Section 96 of the Civil Procedure Code, 1908:
“06. Appeal from original decrees.f1) Save where
otherwise expressly provided in the body of thideCor by any
other law for the time being in force, an appeadlshie from
every decree passed by any Court exercising origina
jurisdiction the Court authorized to hear appeal®nhi the
decisions of such Court
(2) An appeal may lie from an original decree passegae.
(3) No appeal shall lie from a decree passed by theriGaith
the consent of parties.
(4) No appeal shall lie, except on a question of lawmf a
decree in any suit of the nature cognizable by @oaf Small
Cause, when the amount or value of the subjectemattthe
original suit does not exceed ten thousand rufees.

From mere perusal of above two sections it is cleat
Section 223 of the Act of 1955 contains substantglal
provisions regarding appeals from original decreeder the
Act of 1955. Section 96 of the Code of 1908 alsovjules for
appeal from original decrees in civil matters. #ect208 of
the Tenancy Act, 1955 provides as under:-

“208. Application of Civil Procedure CodeFhe provisions of
the Code of Civil Procedure, 1908 (Central Act V1808),
except:

(1) provisions inconsistent with anything in thistAso far as
the inconsistency extends,

(2) provisions applicable only to special suits moceedings
outside the scope of this Act, and

(3) provisions contained in List | of the Fourthh®dule, shall
apply to all suits and proceedings under this Aabject to the
modifications contained in List Il of the Fourthh&dule.”

Since provisions of section 223 of the Act of 1364l
Section 96 of the Code of 1908 are not inconsistergach
other, therefore, in view of section 208 of the decy Act,
1955 it is clear that provisions of Section 96 lo¢ Code of
1908, not being inconsistent with anything in t®&3 Act, are
applicable to appeals under section 223 of the &&c1955
also. In my opinion, merely not mentioning of sentl23 of
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the 1955 Act and mentioning only section 96 of @ude of
1908 in appeal application, in the present cases ahmt make
any difference. It would have not been in the ies¢iof justice
for the First Appellate Court in disallowing thepaal only on
this technical ground. So | do not find any substamn

objection of the learned counsel in this regarérdfore, the
objection is rejected.

8- The learned counsel for the petitioner has also
argued that section 96 provides only for an appboafor
permission to file an appedlhis contention is misconceived.
The Section 96 of the Code of 1908 contains substaih
legal provisions for appeals from original decreeand there
IS no provision in that section regarding applicatbn for
permission to appeal. When an appeal is filed ihe Court,

it is the court to look into the matter and decidewhether
appellant is an aggrieved party or not, and whetherthe
appellant has any locus to file such appeal or notAny
party to the appeal may bring the fact to the courts notice
that the appellant is not an aggrieved party, but een after
bringing this fact to the court’s notice, if the caurt has
entertained the appeal and has decided to hear and
adjudicate it on merits, then nobody has any rightto
challenge the locus of the appellant on the grounthat he
has not filed an application for permission, or tha such an
application filed by the appellant has not been deded in a
speaking manner. Therefore, | do not find this objetion of
the learned counsel tenable.

- Now | come to the objection raised by the ledrn
counsel for the petitioner regarding limitationdaorovisions
of Order 41 Rule 3-A of the Civil Procedure Cod®08,
which is as under:-
“3-A. Application for condonation of delay:
(1) When an appeal is presented after the expitii@period of
limitation specified therefore, it shall be accompa by an
application supported by affidavit setting forthettiacts on
which the appellant relies to satisfy the Courtttiee had
sufficient cause for not preferring the appeal wthsuch
period.
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(2) If the Court sees no reason to reject the ajapion without
the issue of a notice to the respondent, noticedfeshall be
iIssued to the respondent and the matter shallrzdlyi decided
by the Court before it proceeds to deal with theesg under
rule 11 or rule 13, as the case may be.

(3) Where an application has been made under sié{f), the
Court shall not make an order for the stay of execuof the
decree against which the appeal is proposed tdlée $o long
as the Court does not, after hearing under rule ddgide to
hear the appeal.”

10- From perusal of provisions of the said Rul& -
Is clear that any appeal presented after expihefperiod of
limitation provided for it, shall be accompaniedtlwian

application for condoning the delay which shallsagported
by an affidavit explaining the reasons for the deM/here
such an application has been filed, the court sieatide the
application first and only thereafter the court, being

satisfied that there was sufficient and reasonehlese for the
delay, shall condone the delay and only thereafikhear the
appeal on merits. This is a mandatory provision tuede are
series of adjudications by Hon’ble High Courtshe Country,
and also Hon’ble Supreme Court of India that dedagppeal
Is competent only after the court has condoned dblay.

The single bench of this Board, in 2011 (1) RRT ,4Bas
relied on 2009 DNJ (SC) 141 and 1998 DNJ (Raj) &6d has
held that question of limitation should have beengided first
before passing an order on merits. In the presasg,cthe
appeal /application under section 96 of the Cod&98I8 was
delayed. The appellant has also submitted an atilicunder
Section 5 the Limitation Act with an affidavit. Buhe

Revenue Appellate Authority, without making anyereice to
that application, has decided the appeal on mamid has
remanded that case to the trial court for re-hearamd

deciding afresh.

11- It is a well settled approach of the Hon’blpeX
Court and other Higher Courts of the land that @oshould
adopt a liberal view in deciding the question aiitation, if it
does not cast any prejudice on the rights of theeroparty.
Law of limitation is meant for expedite the displostcases
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but it is not for closing the door of justice fdret party which
Is struggling for it. The Hon’ble Supreme Courtlodia in the
case of N. Balakrishanan versus M. Krishnamurth\R(A998

SC 3222) has held that:-

“Rule of limitation are not meant to destroy thght of parties.
They are meant to see that parties do not resortlikatory
tactics, but seek their remedy promptly. The olpégroviding
a legal remedy is to repair the damage caused lagoe of
legal injury. Law of limitation fixes a life-spanrfsuch legal
remedy for the redress of the legal injury so satfe Time is
precious and the wasted time would never revisitig efflux
of time newer causes would sprout up necessitatieyer
persons to seek legal remedy by approaching thetsoBo a
life span must be fixed for each remedy. Unendiggog for
launching the remedy may lead to unending uncdstaamd
consequential anarchy. Law of limitation is thusirfded on
public policy. It is enshrined in the maxim intdresipublicae
up sit finis litium (it is for the general welfatbat a period be
putt to litigation). Rules of limitation are not am# to destroy
the right of the parties. They are meant to see faaties do
not resort to dilatory tactics but seek their remgaromptly.
The idea is that every legal remedy must be kape dbr a
legislatively fixed period of time.

12- There is another pronouncement by the Hon'ble
Supreme Court of India in this regard, reported@32 DNJ
(SC) 67, wherein it has been held that if ther@nispplication
under section 5 of the Limitation Act, and the d¢obgas
decided the appeal/case on merits without passifgrmal
order on that application, then it shall be presuirtieat the
delay has been condoned. It has been held that merely
because in the order of Trial Court, specificaltiiere is no
reference to petition for condonation of delayc@&nnot be
said that it did not consider the same.”

13- In view of above cited authorities of the Halp’
Supreme Court of India, | am of opinion thtile hearing on
any objection against the order of a lower court onthe
guestion of limitation, the appellate court shouldkeep in
mind that condoning the delay, generally, creates diter
opportunities for the litigants to prosecute their cause,
whereas refusing to condone the delay closes theadoof
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justice for one party. Therefore, in case the lowecourt has
allowed the application for condoning the delay, sth a
constructive order generally should not be interfeed with,
unless there is some gross illegality on the parf the lower
court or some gross prejudice to the rights of theother
party has been doneln case the lower court has rejected
the application for condoning the delay, the appedite court
may examine the justification of such an orderSince the
Revenue Appellate Authority, Jaipur in the presesde has
entertained the appeal and has remanded the cdlse Toial
Court for re-hearing and deciding afresh after ralifogy proper
opportunity of hearing to the litigants, | find meason to
interfere with such a positive order.

14- Furthermore, | have observed in the case mdha
that the First Appellate Court has entertained padially
accepted an appeal against the order and decrtee dfrial
Court. Thus decision dated 01-02-2008 passed byFirst
Appellate Court qualifies to be a decision undetisa 223 of
the Act of 1955 read with section 96 of the Civib&dure
Code, 1908. In my view, such a decision is appéalabder
provisions of second appeal under the Tenancy At965. A
revision petition against such an appealable dmtiss not
maintainable. For this reason also, the presenisicgv
deserves to be dismissed.

15- In view of the foregoing discussions, | amtloé
considered opinion that the revision in hand ixdétess and
deserves to be dismissed.

16- Resultantly, this revision petition is hereby
dismissed.

Pronounced in the open Court.

(Moolchand Meena)
Member
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