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Appeal/LR/807/2012/Ajmer .

1. Faroog Khan Advocate (Vidhik Paramarshdata)
2. Dr. G.M. Chouhan, Sarankshak
Madar Sahab Mohalla Vikas Samiti (regd.) Mabekri
Kundan Nagar, Ajmer.
...Appellants.
Versus

1. Prem Swaroop Chandak son of Onkar Dutt Chaneadent of
156/10, Civil Lines, Ajmer.

2. Kishan Dutt Chandak son of Onkar Dutt Chandaldent of
156/10, Civil Lines, Ajmer (deceased) throudRst-

2/1 Smt. Shanta Chandak widow of Kishan Dutt Chlndaident

of D-122, Kabir Marg, Bani Park, Jaipur.
3. Urban Improvement Trust, Ajmer through Secretary
4. State of Rajasthan through Tehsildar, Ajmer.
...Respondents.
SB.
Shri Bajrang Lal Sharma, Member
Present

Shri Sameer Ahmed, counsel for the appellants.
Shri P. Gandevia and Shri S.K. Sharma, counsehtorespondents No. 1 and 2.

Shri Ajit Singh, counsel for the respondent No.3.

Date: 17.2.2014
JUDGMENT

This second appeal has been filed under sectioof Tbe
Rajasthan Land Revenue Act, 1956 (in short 'the’) Aming
aggrieved by the judgment passed by Divisional Casianer,
Ajmer on 17.1.2012 in appeal No. 80/2011.

2. The brief facts of the case are that in villdgek Maliyan
Tehsil Ajmer, Onkar Dutt son of Chaturbhuj Chaneails entered
as khatedar tenant in revenue records. After haghdenis legal
representatives filed an application for sanctignine mutation
on the basis of succession. Patwari Thok Maliyamekjl entered
a mutation No. 52 but learned Tehsildar, Ajmer ctgd the
mutation on 12.1.1984. Thereafter the respondeplicamts filed
an application on 8.9.2006 for sanctioning the nnoabut the
application was rejected on the basis that the toat&No. 52 has
already been decided on 12.1.1984. The respondenf Mnd 2
filed an appeal against the order dated 10.10.2066ore
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Additional Collector, Ajmer which was partly accegt on
9.1.2007 and the order passed on 12.1.1984 and®.2006 by
Tehsildar, Ajmer were quashed and set aside andtdke was
remanded to Tehsildar to decide the case on mérgksildar,
Ajmer passed an order on 19.8.2010 holding thadisuted land
may be entered in the names of respondents. Beiggeaed by
the order passed by the Tehsildar, appellants &fedppeal before
Divisional Commissioner, Ajmer. Learned Divisional
Commissioner dismissed the appeal on the techgroaind that
the appeal has been filed against the dead per3bis.second
appeal has been emanated from the judgment pagskdrined
Divisional Commissioner on 17.1.2012.
3. | have heard the learned counsels of the parties
4. Mr. Sameer Ahmed, learned advocate for the &pysl
contended that Onkar Dutt was entered as khatedant of the
disputed land measuring 16.02 bighas in village KT Maliyan
Tehsil Ajmer. On death of Onkar Dutt, his legal regentatives
filed an application to enter mutation in favourtbé successors
of the deceased tenant but the said mutation Noof5dllage
Thok Maliyan was rejected by the Tehsildar on 112&4. The
legal representatives of the deceased tenant rethaient for
about 22 years and they filed an application befiabsildar on
8.9.2006 which was also rightly rejected on 10.Q0& by the
Tehsildar. He further contended that on filing tygpeal before
Additional Collector, Ajmer, the case was remantted ehsildar
and an application under Order 1 Rule 10 of thal Gixocedure
Code was filed before the Tehsildar by the petérsmalong with
certain documents. There is explicit mention in dnger sheet of
Tehsildar's court on 28.2.2007 and it has also Imeentioned in
the order sheet that some part of the disputed sl been
acquired under urban ceiling. Since the respondeatks filed a
suit under section 188 of the Rajasthan Tenancy@kabbtaining
a decree of perpetual injunction before Sub-Diviaioofficer,
Ajmer, the proceedings of the case was deferretingl decision
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of the suit. He also stated that the suit filedthg respondents
(suit No. 27/98) was dismissed in default on 22062and a suit
was also pending before the civil court in whicle thirban
Improvement Trust also filed its reply that thepdited land to the
tune of 7837 Sq. meters and 7192 sq. mtrs. have hee
possession of the Urban Improvement Trust. He sigamitted
that the report filed by Tehsildar in this caseodbefthe court
explicitly mentioned that there is grave yard, masehilla and
nalla etc on the disputed land and the Urban Imgmmant Trust
also carved out martyr Sudhir Kumar Mehta resid¢rgcheme
but since the petitioners raised the objection thatdisputed land
Is part of graveyard, mosque and mela ground, @sedential
scheme was dropped by the Urban Improvement TrTisé
learned advocate further argued that respondentlNamd 2 are
real brothers and it was never reported beforecanyt that the
respondent No. 2 is dead. The learned appellatd edoitrarily
dismissed the appeal without looking into the nseof the case.
He also submitted that if by omission some appes heen
preferred against a dead person, the entire appeatot be
dismissed solely on this ground. Learned appeltatat should
have decided the appeal on merits in larger inteségustice
instead of dismissing it on technical grounds. K® argued that
the disputed land is being used in larger publiergst; therefore,
the petitioners filed the appeal in a represergat@pacity which
should not have been dismissed on the small teehgrounds.
He finally urged the court that when the disputaddl is being
used as a graveyard, mosque, mela ground etchartdlé of the
disputed land vests with the Urban Improvement fTafter being
acquired under Urban land ceiling therefore theeadents do
not have any right, title on the disputed land ioutonnivance
with the revenue officials, this land is being sahdresidential
plots and misused by the respondents having nd, rijle. He

requested the court to accept the second appeajumsth and set
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aside the impugned judgments passed by Divisional
Commissioner and Tehsildar, Ajmer.
5. Mr. P. Gandevia and Mr. S.K. Sharma, learnecdeales
for the respondents contended that this appealbeas filed
against the judgment passed by Divisional Commnesiand only
this limited issue is to be examined that whetherdppeal could
have been dismissed being a nullity as it was fdgdinst a dead
person. The learned advocates further argued thathar issues
are extraneous and cannot be decided on meritsisastage of
second appeal only the Divisional Commissioner liae
jurisdiction to decide the case on merits. Therledradvocates
argued that since the appeal filed before the DN
Commissioner was against Kishan Dutt Chandak alsmdied on
29.10.2010, therefore, the appeal was a nullitye Teéarned
advocate cited 1985 RRD 564 and 2009 RBJ 483 ipatipf his
arguments.
6. Mr. Ajit Singh, learned advocate for the Urban
Improvement Trust argued that the disputed land aagiired
under Urban Land Ceiling and 7837 Sq. mtrs an® &R mtrs.
land was transferred to Urban Improvement Trustl8r8.1993.
He also submitted that Martyr S.K. Mehta was la@aclon the
disputed land but the scheme was dropped owingrtee sserious
objections from some quarters. He also admittetittieadisputed
land was entered in name of Urban Improvement Taunsk the
rights of the tenants were extinguished after isputed land was
acquired under Urban Land Ceiling.
7. | have given serious consideration to the ro@btentions
raised by the learned counsels of the parties amd perused the
record available on file.
8. Indisputably, being aggrieved by the order pasby
Tehsildar, Ajmer on 19.8.2010 in case No. 20/200appeal was
preferred by the petitioners on 11.10.2011 beforddi#onal
Divisional Commissioner, Ajmer. Along with the a@pean

application under section 5 of Indian Limitation tAwas also
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filed. This is also factually true that the appeals filed against
Prem Swaroop Chandak, Kishan Dutt Chandak sons nkaiO
Dutt Chandak, Urban Improvement Trust and agahestState of
Rajasthan. This is also an accepted fact that Kigh&t Chandak
died on 29.10.2010 before filing the appeal beféditional
Divisional Commissioner, Ajmer on 11.10.2011.
9. The learned Divisional Commissioner has disniiste
appeal on 17.1.2012. The operative portion of tkarned
Divisional Commissioner's impugned judgment is oepiced as
under:-

“HY QMY U & fIg IOl g§RT 39 URMMS imufcd
R IR MY Ovgall R A= a1 | I8 wafafed g™ & fb 1
g0 Afdd & f[I%g ol 981 &1 o ol ©| 39 W& A
IF TR IRIMRSL. 1985 TS 564 ([oAdh=<l /Wd=<l) H Ig
g IR a1 g 6 gde e & f[Ivg Uga o T3 U
nullity 1 0 THR AT STacd grEaTel §R RIS (16)

2009 U8 483 fufdel ardiel |&AT 1259 /2009 (Sl Teldel 914
AU, TR 9 =) § g8 Rigrd ailka fbar mar & & gae
afdd & fovg wIRd e nullity T 3ff¥ed @ 3rdalda A
e & 6 vre< 9= 2 s fheeew aved &1 qer fadld
28—10—2010 I & AT 3R U fedid 11—10—2011 &I 9
RMATed H TRgd &1 T8 2|

3d: SWRIF afid AR <ATedl §RT UiRa +ofai a1
AT Rd 8Y I U&T Bl §8% Ud MWl & JAMER TR YeA<
@1 AU o Afdd b [d%g B & HRU g9 fdg W) & FRE
ARSI

10. This court has scanned the record of learnedsiDnal

Commissioner. Learned advocate for Prem Swaroogdilleashis
Vakalathama on 3.11.2011 before Additional Divisibn
Commissioner's court and he also filed another iegmn on
20.12.2011 but did not mention that his real broishan Dutt
Chandak has already died and his legal represesgashould be
brought on record. He has filed an application @rl12.2011 in
which he has mentioned that Kishan Dutt Chandakdmed on
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28.8.2010 but he has not given details of his legatesentatives.
Thereafter this fact has been argued before leaDiesional
Commissioner without bringing the legal heirs of theceased on
record. The learned Divisional Commissioner disedsshe
appeal on the ground that it has been filed agaidstad person.
11. This court has also been apprised that 719&8qg. of land
was acquired under urban ceiling from khasra N@93&hd 3753
to 3783, 3786 and 3787 which was in tenancy of P&svaroop
Chandak, the Urban Improvement Trust took possessiahis
land on 13.9.1993. Likewise 7837 Sq. mtrs. of lara$ acquired
under urban land ceiling from khasra No. 3753 t843B786 and
3787 held by Kishan Dutt Chandak son of Onkar [@iiandak,
possession of this land was taken by Urban Imprevenirust on
13.9.1993. This is also an accepted fact that P8maroop
Chandak filed a regular suit No. 27/98 against Udrba
Improvement Trust, Aimer and his own brother Kish@nott
Chandak in the year 1998 and Mr. P. Gandevia,hbe tearned
advocate for the Urban Improvement Trust filed teply on
behalf of the Trust before Sub-Divisional Offic&jmer wherein
the Urban Improvement Trust unequivocally averteat in total
15029 sq. mtrs. (7192 and 7837 sg. mtrs.) landbleas taken in
possession and this land is situated in martyr Bulftehta
residential scheme carved by the Urban Improveriewmdt. This
was further apprised that the Urban ImprovemensiTgave up
this scheme because the disputed land was largsdyg dor
graveyard, mela ground and other community faediti Later on
the suit filed by Prem Swaroop Chandak was disrdigselefault
on 22.6.2009 by the trial court.

12. This court has also been apprised that Premrdewa
Chandak is alienating some part of the disputed kanvarious
individuals during the pendency of the mutation egprevision
before competent courts. Two sale deeds have bemuted in
favour of Sharif Khan son of Hamid Khan and Mrsjuman Ara
on 15.10.2013, the other two sale deeds have bestuted in
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favour of Mrs. Yasmin Khan and Tajwar Khan and 8Sd&r son
of Wali Mohammed on 26.6.2012. The sale deeds ¢gdcon
26.6.2012 categorically mention that the plots sbid Prem
Swaroop Chandak are situated in khasra No. 3774illaige
Ajmer Thok Maliyan-l. The land acquired under urbkmd
ceiling also includes khasra No. 3774 of Ajmer Thdé&liyan-I.
Therefore, when the title of the land in disputehenging in
balance, the non-petitioners should not have aehthe disputed
land adding to multiplicity of proceedings.

13. The reports of the revenue officials availale file
manifestly reveal that the classification of thepdited land is
nalla, abadi and mosque. Even the Tehsildar hastezbthat only
few khasra numbers are vacant and rest are stiérumosque,
abadi and nalla. Mr. Ajit Singh, learned advocaie the Urban
Improvement Trust has also admitted that on sonré gfathe
disputed land a residential colony in name of Masydhir Mehta
was notified but on protest from various corneng, $cheme was
given up by the Urban Improvement Trust.

14. This court has also carefully perused mutablmm 52 in
which succession of Onkar Dutt son of Chaturbhugari@lak was
entered by the Patwari and rejected by Tehsildad21.1984.
Prem Swaroop Chandak and his brother again filegpgfication
in the year 2006 which was also rejected statiag) e mutation
No. 52 has already been decided on 12.1.1984, ftlnereno
application can be made in this regard. On an dgiped by Prem
Swaroop Chandak, the learned Additional Collecdgmer partly
accepted the appeal on 9.1.2007 quashing and gsetsidle the
orders passed on 12.1.1984 and 10.10.2006 andedrtiie case
to Tehsildar. The Tehsildar passed an order on.2@18 holding
that succession of Onkar Dutt vests only in Kisl@rand and
Prem Swaroop Chandak, his two surviving sons. Taksildar
did not find it appropriate to ask the Patwari &am&ion the new
Mutation on the basis of his order, as mutatiorbBavas already
guashed by the Additional collector on 09-01-200%.an appeal
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by the appellants before learned Divisional Comiorss under
section 75 of the Rajasthan Land Revenue Act, dwnéd
Divisional Commissioner disposed of the appeal isyngésing it
as the appeal was filed against the dead persohema a nullity.
15. This court is also mindful of this fact thaistsecond appeal
is directed against the impugned order passed é&\Diliisional
Commissioner and this court has to examine only igsue that
whether dismissal of the appeal on the groundliofyfit against a
dead person is legally sustainable or not. Thenkzhadvocate for
the non-petitioners has vehemently argued thatcthust has very
restrictive jurisdiction in deciding this secondoapl and it cannot
go on merits of the case. Under section 76 of thm$than Land

Revenue Act, 1956 following provision has been pled:-

76 _Second appeal [xxx] An appeal shall lie form [an order]

passed in appeal-

(a) by a Collector in matters not connected wéttlsment
or land records- to the [revenue appellate auyjpot

(b) by a Settlement Officer acting under secti8i,1to the
Settlement Commissioner, or

(c) by a Land Records Officer- to the Direct ofnba
Records, or

(d) by the [commissioner or the] [revenue appellate

authority] or the Settlement Commissioner to tharfgo

16. Indisputably, as per the clear provisions of laws second
appeal has been filed against the impugned judgmpasged by
learned Divisional Commissioner, Ajmer on 17.1.20b2view of

this court, some vital issues of public interest @volved in this
case because some part of the disputed land wasredtqinder
urban land ceiling, therefore, it will be in largaterest of justice
to adjudicate the issues involved in this case eniter Therefore,

it will not be justifiable to keep this matter chmb solely on the
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ground of submission of appeal against a dead per$ais court
finds it appropriate to provide an opportunity be tappellants to
file fresh appeal before learned Divisional Commoissr, Ajmer
under section 75 of the Act within thirty days oist judgment
after impleading the legal representatives of teeedsed Kishan
Dutt Chandak as respondents. The learned appaitatg will
also liberally consider the issue related to litnota looking into
the circumstances of this case.
17. As discussed above, the second appeal filedthey
appellants is partly accepted. The impugned judgmassed by
learned Divisional Commissioner is accordingly adesh If need
be, the appellants are also directed to file appba of temporary
injunction before the appellate court for restnagni the
respondents for further alienation. If such an app® preferred
before the appellate court, the appellate coutirected to dispose
of the appeal within ninety days of filing the appe

Pronounced.

(Bajrang Lal Sharma)
Member



