WR
rkjh[
rkjh[k gqDe

gqDe ;k dk;Zokgh e; bfuf'k;Yl tt
Revision No. 6118/2016/TA/Jhalawar
Daud Khan Vs. Habib Khan

S.B.

05.9.2016

Shri Satish Chand Kaushik, Member
Present:
Shri Yagya Dutt Sharma : counsel for the petitioner.
---

This revision petition has been moved by the
petitioner under section 230 read with section 221 of the
Rajasthan Tenancy Act, 1955 (hereinafter to be referred as
"the Act") being aggrieved with the order of the learned
Settlement Officer-cum-Revenue Appellate Authority, Kota
dated 17.8.2016.
In this case, a suit was filed by Habib Khan etc.
against Daud Khan etc. under section 183 of the Rajasthan
Tenancy Act in respect of khata no. 76 khasra no. 214
Bahedi Ki Batki measuring 2.14 bigha for dispossession of
defendant no. 1 Daud Khan. After hearing both the parties,
learned S.D.O., Aklera District Jhalawar decreed the suit and
thereby ordered for dispossession of defendant from the said
land. Being aggrieved with that order, the defendant filed
first appeal before the S.O.-cum-R.A.A., Kota and argued
for ad interim injunction. The learned R.A.A. declined to
pass ad interim ex-parte injunction order in favour of
appellant vide his order dated 17.8.2016 and asked for
record of the learned lower court. Being aggrieved with that
order, this revision has been filed before this Board.
Heard the learned counsel for the petitioner on
admission.
The learned counsel for the petitioner has
argued that because the order of the learned lower court has
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been passed without application of mind and if that order
continues and injunction is not being granted in favour of the
petitioner-appellant,

then

the

petitioner

will

suffer

irreparable loss and in such a circumstance, the revision has
to be admitted and record of the learned lower courts to be
called for. The learned counsel for the petitioner submitted
the copy of the order passed by the Single Bench of this
Board in Revision/TA No.5074/2016 dated 02.8.2016 and
thereby argued that in that matter, the Hon'ble Board has
specifically held that ^^;|fi fuxjkuh/khu vkns'k varfje izd`fr

dk gS ijUrq fopkj.k U;k;ky; }kjk ikfjr vkns'k fnukad
30-6-2016 esa viukbZ xbZ izfdz;k fof/klEer ,oa yksd vnkyr dh
Hkkouk ds vuq:i ugha dgh tk ldrh gSA

jktLo vihy

izkf/kdkjh] ikyh dks U;kf;d foosd dk iz;ksx dj fookn dh
fo"k;oLrq dks lqjf{kr j[kus gsrq fopkj.k U;k;ky; ds vkns'k dh
fdz;kfUofr LFkfxr djuh pkfg, FkhA ,slk izrhr gksrk gS fd mUgsa
okndj.k dh ckgqY;rk o tfVyrk ij vadq'k yxkus esa dksbZ :fp
ugha gSA^^
In this case also, the judicial mind has not been applied by
the first appellate court and as such, the revision is
acceptable.
I have gone through the arguments advanced by
learned counsel for the petitioner and scanned the matter
carefully.
So far the copy of the judicial pronouncement
submitted by the learned counsel is concerned, this citation
is not applicable to the present case.

In that case, a

Rajinama was attested without notice and the presence of the
petitioners and other parties.

Rajinama was accepted in

absence of parties and appealed order was passed. In such a
circumstance, the Hon'ble Board found the order of the
2
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S.D.O. against the established principles of law and illegal
on the face of it and as such, that revision was accepted.
The present case is not of such category and as such this
judgment is not applicable to the present case. So far the
legal position in respect of the revision is concerned, it is as
under :The scope of revision is very limited.

The

revision under section 230 of the Rajasthan Tenancy Act can
be filed only on these grounds :
"230. Power of the Board to call for cases The Board may call for the record of any case
decided by any subordinate revenue court in
which no appeal lies either to the Board or to a
civil court under section 239 and if such court
appears ;
(a) to have exercised jurisdiction not vested in
it by law; or
(b) to have failed to exercise jurisdiction so
vested; or
(c) to have acted in the exercise of its
jurisdiction illegally or with material
irregularity.
Board may pass such orders in the case as it
thinks fit."
Section 115 of the Code of Civil Procedure also
provides that :
"115. Revision - (1) The High Court may call
for the record of any case which has been decided
by any court subordinate to such High Court and
in which no appeal lies thereto, and if such
subordinate court appears (a)
(b)
(c)

to have exercised a jurisdiction not vested
in it by law, or
to have failed to exercise a jurisdiction so
vested, or
to have acted in the exercise of its
jurisdiction illegally or with material
irregularity.,

the High Court may make such order in the case
as it thinks fit."
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As such, it is very much clear from the
provision itself that revision can be filed only in a matter
where the order is not appealable. The Hon'ble Supreme
Court of India in the matter of (2007) 3 Supreme Court
Cases 175 Khajan Singh (dead) by LRs Vs. Gurbhajan Singh
and others, has held that, "if there is no illegality or material
irregularity found to have been committed by the learned
lower court, no interference has to be made." In the case of
(2003) 6 SCC 675 Suryadev Rai Vs. Ramchander Rai, the
Hon'ble Apex Court held that as per Order 39 Rule 1 and
Section 115 (1) of the CPC, if there is any interlocutory
order, that order is no longer revisable under section 115 due
to the substitution of the proviso. An interlocutory order
does not finally dispose of the suit or other proceedings and
as such revision is not maintainable. Therefore, it is very
much clear that in this matter as well the order passed by the
learned S.D.O. is an interlocutory order by which order,
application has not been disposed of finally but only ad
interim ex-parte injunction was denied and as such, no
revision is maintainable against that order.

Thus, I am of the considered opinion that
granting or refusing ex-parte injunction is not a revisable
order. The Parliament has made relevant amendments also
in this regard in Section 115 of the Code of Civil Procedure
keeping in view the mounting of frivolous litigations
through revision petitions. Though no such amendment has
been made in Section 230 of the Rajasthan Tenancy Act,
even the rule guiding revision is applicable to the Rajasthan
Tenancy Act as well. The Hon'ble High Court of Rajasthan
in a case reported in 2014(1) DNJ (Raj.) page 35 Khema
Ram Vs. State of Rajasthan & ors. specifically held that
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granting or rejecting injunction is appealable and not
revisable order. The Full Bench of this Board in 2014(1)
RRT 409, Jagdish Prasad Vs. Bhopal Ram also endorsed the
same view. It is the discretion of the learned lower court to
see and pass the appropriate ad interim orders which are
necessary for the administration of justice. Until and unless
there is misuse of power, no interference should be made.
As such, this revision petition is not maintainable and liable
to be dismissed; hence dismissed at admission stage.
Pronounced.
(Satish Chand Kaushik)
Member

---
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