TR g g AT HATE! 7Y 3R~ T TR g aNE
IEHM T g9
Revision No. 5972/2016/T A/Sawaimadhopur g B A
Raghuveer Singh Vs. Narendra Singh # W §¢
05.9.2016 S.B.

Shri Satish Chand Kaushik, Member

Present:

Shri Shailendra Rana : counsel for the petitioner.
Shri Yogendra Singh : counsel for non-petitionern

This revision petition has beaaoved by the

petitioner under section 230 read with section 22%he

Rajasthan Tenancy Act, 1955 (hereinafter to bernedeas

"the Act") being aggrieved with the order of tharleed Sub

Divisional Magistrate, Bamanwas District Sawaimgalimg

dated 22.7.2016.

In this case, a revenue suit was filed before
learned Sub Divisional Magistrate, Bamanwas. Alonith
the suit, an application for interim injunction wadso
moved and after hearing plaintiff-applicant Naren&ingh
ex-parte, learned S.D.M. passed the order thersiyaining
the defendant-non-applicants from peaceful possessnd
use of the land upto 1/3rd share which is the sbéarthe

plaintiff-applicant according to plaint. The nag of the

plaint and application were sent to the non-apptga

Reghuveer Singh etc.; however, an order dated Z2.8

the

was again passed by the learned S.D.M., Bamanwas in

favour of the plaintiff and against the defendatttsreby
restraining the non-applicants no.3 and 4 to mainthe
status quo of the site and record till next dateezring anc
the hearing was fixed for 22.9.2016. Being aggrewith
the order dated 22.7.2016, this revision has beefeqed

before this Board.

After presentation of the revision, the coun
for the plaintiff-non-petitioner appeared befores tBoard
and filed application for dismissal of the revisias not

maintainable. The copy of the same was given ®

sel

th

petitioner and arguments were heard.
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The learned counsel for the applicant-n
petitioner argued that this revision has been predebeing
aggrieved with the order of the learned S.D.M., Bamas
dated 22.7.2016 by which order the learned S.D.&ésed

an order to maintain the status quo of the siterandrd till

next date of hearing under section 212 of the Roas

Tenancy Act. The learned counsel argued thatisnahse
the suit was filed by the plaintiffs (non-petitisaeno.1l ang
2 herein) and the petitioner Raghuveer Singh, redrtigner
Dashrath Singh, Jogendra Singh, Rituraj Singh arsthd
Singh were made party therein the suit and theicaijmn
for injunction under section 212. The learned Blpassed
ex-parte order dated 06.6.2014 thereby restraithiegnon-
applicants not to interfere in the user of the landlispute
upto the 1/3rd share of the plaintiff-applicant dhd mattel
was fixed for 15.7.2014 and thereafter, again fiXed
02.9.2014.

came to know that the defendant-non-applicantsrgireg to

In the meanwhile, the plaintiff (noridp@ner)

sell out the land in dispute and then he made alicagion
before the Sub Registrar and Tehsildar landholder to
transfer the land and maintain the status quo dkasea
second application under section 212 was also mbeéate
the learned S.D.M. in the pending proceedings,uafiog
Sub Registrar and Tehsildar as non-applicants and 4
And after hearing the applicants, the learned S.[h&ssec
an order for the maintenance of status quo on 2218. till

next date i.e. 22.9.2016. It is the legal ordet passed a

per the law. It is the appealable order and nisi@v can be

filed against that order. The learned counselrrefethe
legal pronouncements 2014(1) RRT 265, 2014 RBJ

2016(1) RRT 208, 2000 AIR (SC) 3032.

On the other hand, the learned counsel for

petitioner argued that in this case, ad interimunigfion

on-

70,

the
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order was passed on 06.6.2014. However, the
petitioners concealed the fact and filed anothér which

was registered as case no. 43/2016 and in thaf dase

order under challenge has been passed illegate I8arned

counsel argued that if any act is being done agdhes
established principle of law, then revision is nhaimable. It
has been held by the Hon'ble Full Bench of thisrBaa the
case of Jagdish Prasad Vs. Bhopal Ram & ors. reghont

2014(1) RRT 409. It was argued that the impugnetr

dated 22.7.2016 has been passed in gross violafidhe

law. It is the established principle that betwdlea same

parties for the same matter in issue, the secortdssnot
maintainable and second suit filed shall be stayader
section 10 of the Code of Civil Procedure. But lgwrned
lower court declined to accept the legal positiod passe
the illegal order dated 22.7.2016 and as suchr#vsion
petition is maintainable and the order of learned.i. is

likely to be rejected.

Heard the learned counsel for the parties

gone through the matter.

It is the established legal position that if &

order has been passed or any suit has been fiteg

amendment can be done in it afterwards. If aféesspg the

ad interim order, it is found that some persons afe not
party to the suit, may violate the order of thert@nd they
must be made party to the suit and they shoule$eained
then there is no bar to file the second applicatimn
mentioning the circumstance and asking for thenicijion
under section 212 of the Tenancy Act. The quedisiore
this Board for consideration is that whether rejegtor
accepting ex-parte injunction under section 212 tlud
Rajasthan Tenancy Act is a revisable order? Sadahis
guestion is concerned, the Hon'ble High Court ga&han
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In a case reported in 2014(1) DNJ (Raj.) page 3&nkdq
Ram Vs. State of Rajasthan & ors. specifically hedt
granting or rejecting injunction is appealable andt
revisable order. The scope of revision is veryiteoh The
revision under section 230 of the Rajasthan Ten&wmtyan
be filed only on these grounds :

"230. Power of the Board to call for cases -

The Board may call for the record of any case

decided by any subordinate revenue court in

which no appeal lies either to the Board or to a

civil court under section 239 and if such court

appears ;

(a) to have exercised jurisdiction not vested in
it by law; or

(b) to have failed to exercise jurisdiction so
vested; or

(c) to have acted in the exercise of its
jurisdiction illegally or with material
irregularity.

Board may pass such orders in the case as it

thinks fit."

Section 115 of the Code of Civil Procedure &
provides that :

"115. Revision - (1) The High Court may call
for the record of any case which has been decided
by any court subordinate to such High Court and
in which no appeal lies thereto, and if such
subordinate court appears -

(a) to have exercised a jurisdiction not vested
in it by law, or

(b) to have failed to exercise a jurisdiction so
vested, or

(c) to have acted in the exercise of its
jurisdiction illegally or with material
irregularity.,

the High Court may make such order in the case

as it thinks fit."

As such, it is very much clear from t
provision itself that revision can be filed only axmatter
where the order is not appealable. The Hon'bleresng

Court of India in the matter of (2007) 3 Supremeu®
Cases 175 Khajan Singh (dead) by LRs Vs. Gurblaijagh
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and others, has held that, "if there is no illagadr material
irregularity found to have been committed by tharhed
lower court, no interference has to be made."htnhdase o
(2003) 6 SCC 675 Suryadev Rai Vs. Ramchander Ra
Hon'ble Apex Court held that as per Order 39 Rulend
Section 115 (1) of the CPC, if there is any intenkory
order, that order is no longer revisable undericed15 due
to the substitution of the proviso. An interloayterder
does not finally dispose of the suit or other pesbegs anc
as such revision is not maintainable. Therefdrés very
much clear that in this matter as well the ordesspd by thé
learned S.D.O. is an interlocutory order by whiatiles,
application has not been disposed of finally buly ced
interim ex-parte injunction was denied and as suuh

revision is maintainable against that order.

Thus, | am of the considered opinion t
granting or refusing ex-parte injunction is not evisable

order. The Parliament has made relevant amendratsd

in this regard in Section 115 of the Code of CRtibcedure

keeping in view the mounting of frivolous litigatie
through revision petitions. Though no such amemdrhas
been made in Section 230 of the Rajasthan Tenaruty
even the rule guiding revision is applicable to Regasthar
Tenancy Act as well. The Hon'ble High Court of &ipan
in a case reported in 2014(1) DNJ (Raj.) page 3B&nxd
Ram Vs. State of Rajasthan & ors. specifically htdt
granting or rejecting injunction is appealable andt
revisable order. The Full Bench of this Board Bil2(1)
RRT 409, Jagdish Prasad Vs. Bhopal Ram also erdldnsg
same view. It is the discretion of the learnedltdourt to
see and pass the appropriate ad interim ordershwdme
necessary for the administration of justice. Uatitl unles:

there is misuse of power, no interference shouldnaee.

—h

U

D

UJ

hat

5




ARG g

g I1 HIaTe! 79 SMRREH ool

Revision No. 5972/2016/T A/Sawaimadhopur
Raghuveer Singh Vs. Narendra Singh

TR 9 dRg
AEHM S S
g B A
# Wl §¢

As such, this revision petition is not maintainahiel liable

to be dismissed; hence dismissed.

Pronounced.

(Satish Chand Kaushik)
Member




