IN THE BOARD OF REVENUE FOR RAJASTHAN, AJIMER

Appeal Decr ee N0.1995/2002/T A/Dholpur :

State of Rajasthan, through Tehsildar Basediyibiddholpur.
... Appellant.

Versus

1. Ramcharan S/o Shri Sunder
2. Buddha S/o Shri Rajaram (Deceased), through
legal representatives :-
2/1. Dharmendra
2/2. Ramphool
2/3. Shyamlal sons of Shri Buddha
2/4. Devicharan
2/5. Hari Singh
2/6. Gauri Devi widow of Shri Buddha
3. Ramphool S/o Shri Shyamlal

All are by caste Meena, residents of Durgasi,
Sub Tehsil Sarmathura, Tehsil Basedi, Districolpbr.

... Respondents.
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Appeal Decree N0.1855/2002/T A/Dholpur :

1. Buddha S/o Shri Rajaram (Deceased), through
legal representatives :-
1/1. Devicharan
1/2. Hari Singh sons of Shri Buddha
1/3. Ram Singh
1/4. Dharmendra
1/5. Gaura Bai widow of Shri Buddha

2. Ramphool S/o Shri Shyamlal

All are by caste Meena, residents of Durgasi,
Sub Tehsil Sarmathura, Tehsil Basedi, Districolpbr.

... Appellants.

Versus

1. Ramcharan S/o Shri Sunder, by caste Meena,
resident of Durgasi, Sub Tehsil Sarmathura,
Tehsil Basedi, District Dholpur.
2. State of Rajasthan
... Respondents.
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D.B.
Shri Pramil Kumar Mathur, Member
Shri H.S. Bhardwaj, Member

Present :

Shri R.K. Gupta : Government Counsel for appeliantState in appeal
n0.1995/2002 and for respondent no.2 in appeaBbb/2002.

Shri Khadag Singh : counsel for respondents noi&appeal
n0.1995/2002 and for appellants in appeal no.18R&2

Shri Rod Mal : Brief Holder of counsel for responteo.l in both appeals
no0.1995/2002 and 1855/2002.
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Dated : 8 August, 2012
JUDGMENT

This batch of appeals was filed challenging tidgment &
decree dated 09.01.2002 passed by Settlement Office-Revenue
Appellate Authority, Bharatpur (Camp - Dholpur) appeal no.36/96
whereby the learned Settlement Officer-cum-Revelyeellate Authority
accepted the appeal preferred against the judgm8erdecree dated
08.4.1996 passed by the Sub Divisional Officer,ig&¢holpur). As both
appeals emanate from the common judgment dated .@9@R and contain
similar facts & law points, therefore, both arengedisposed of by this

single judgment.

2. Briefly stated, the facts of the case are tiratrespondent no.1
Ramcharan as plaintiff instituted a suit for deafen & permanent
injunction in respect of the land bearing khasral®88 area 1 bigha &
khasra n0.1084/2 area 2 bigha situated at Villabar#ia Tehsil Basedi
District Dholpur by alleging that above lands wetktted to the plaintiff
on 09.6.1970 by the Allotment Committee whereofsgssion was handed
over to him by concerned Patwari on 21.7.1970. c&iallotment, the
plaintiff is in continuous cultivatory possessiohtbe disputed land, but
due to slackness of the revenue officials, the nafrte plaintiff was not
entered in the revenue record. On the disputed lwaring khasra
no.1088, the respondents are creating threat opaheeful enjoyment of
the plaintiff by stating that the allotment of tla@d bearing khasra no.1088
had been made to them. As the land of khasra 88.&6ea 1 bigha was

initially allotted to plaintiff and still the allobent order is in force,

2



therefore, on the basis of the subsequent allotmrespondents have no
right to disturb the possession of plaintiff on theputed land, hence the
plaintiff may be declared as the khatedar tenarthefdisputed land and

respondents be restrained by the permanent inpmcti

3. The defendants Buddha, Ramphool and State aticppear

before the trial court and thus chose not to conlessuit.

4. After the regular trial, the learned trial cobas dismissed the
suit filed by the plaintiff vide judgment & decreated 8.4.1996. Feeling
aggrieved by the judgment of the trial court, pidfinRamcharan had
preferred an appeal before Settlement Officer-clewmeRue Appellate
Authority, Bharatpur (Camp - Dholpur) who allowetiet appeal by
impugned judgment dated 09.01.2002 and set asedpidlgment & decree
passed by the learned trial court & ordered to nebcthe plaintiff

Ramcharan as gair khatedar of the disputed land.

5. Being dissatisfied with the judgment of thestfimppellate
court, two sets of appeal namely appeal no0.1992/2@8d appeal
no.1855/2002 have been preferred before the BdaRewenue which are
being decided by this judgment.

6. We have heard the learned counsels for thelepadnd

perused the record.

7. Learned Government Counsel for the State hamisied that
the revenue record did not reflect the khatedagtts of the respondent
Ramcharan. As per revenue records, disputed lasdgevernment land,
therefore was allotted subsequently to Buddha aardgkool. Resultantly,
the impugned judgment in favour of respondent Rarah is not

sustainable.

8. Learned counsel for the appellants Buddha arddRool has
contended that disputed land was allotted to BudaithRamphool by way
of competent authority. Respondent Ramcharan dicavail the remedy

as enshrined in the Rule 14(4) of the relevantralbmt rules. Respondent



Ramcharan is not in cultivatory possession of @med] so without the

possession, declaration cannot be granted.

9. Per contra, the learned counsel for responidanicharan has
submitted that earlier the disputed land was a&tbto him which is well
proved by the allotment order Ex.-1 which itseailly contains the fact of
delivering the possession to Ramcharan. Learn@dl ¢ourt did not
examine the matter in rightful manner. First afgtelcourt has evaluated

the matter meticulously. Hence, both the appealsiable to be rejected.

10. We have given our thoughtful consideration the rival

contentions and scanned the matter carefully.

11. Having heard the learned counsel for the gmréind after
going through the judgment of both the courts bekwd the material
available on record, we are of the view that ledrtveal court was not
justified in rejecting the suit instituted by thdaiptiff Ramcharan. It
appears that the suit instituted by Ramcharan wagsontested by any of
the defendants and no written statement or anyndefeas been produced

by the defendants.

12. On the contrary, plaintiff Ramcharan in supf the suit
has adduced the allotment order Ex.1 which itdalinalantly makes it clear
that the disputed land bearing khasra no.1088 ht@igha was allotted to
him by the allotment committee on 09.6.1970. Ad fbotsteps of Ex.-1,
factum of tendering the possession of khasra n8.Hd8a 1 bigha to the
plaintiff Ramcharan was also recorded in preseiidheowitnesses. Thus,
learned trial court utterly ignored the materiatdiment Ex.-1 in delivering
the judgment and did not consider & appreciateaflment order as well
as the possession delivered as contained in thentod Ex.1. If the
learned trial court would have carefully made sogubf this document,
then its finding that allotment was made to pléirf@Ramcharan on papers
would not have been found any place in the trialrt® judgment.
Therefore, the trial court had failed to take intonsideration the
documentary evidence adduced by the plaintiff Raran



13. This fact is not disputable that after thetatient and delivery
of the possession to the allottee, it was incumbhgrdn the revenue
officials to make the consequential entry in theeraie records. If the
revenue officials have failed to perform their imgteve duty, then for their
omission rather for their negligence & reluctanowards the official

duties, the accrued rights of plaintiff Ramcharanthe disputed land
cannot be curtailed. Therefore, the trial coud hat viewed the matter
from above angle and the first appellate courtrdiicommit any factual or
legal flaw while allowing the appeal preferred Ime tplaintiff Ramcharan

and passed the impugned judgment in the right petise.

14. As plaintiff Ramcharan has filed the suit declaration of his
khatedari rights and did not seek any relief alloatallotment made to the
defendant Buddha and Ramphool; therefore, the nbateof the learned
counsel for the appellants that plaintiff Ramchasould have made
grouse under section Rule 14(4) of the relevardtraknt rules, is not

sustainable.

15. That being the position, we are of the vieuat tine judgment
of the first appellate court is sustainable in lamd both the appeals are
liable to be dismissed for the reasons indicateava@bhence, dismissed

accordingly.

Pronounced in open court.

(H.S. BHARDWAJ) RRAMIL KUMAR MATHUR)
Member Member
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