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Decision
Dated:- 19-11-2013

1- This review petition under Section 229 of the
Rajasthan Tenancy Act, 1955 (hereinafter refereecéd ‘the
Act of 1955’) has been filed by the petitioners @geged by
decision dated 09-05-2013 passed by Division Beofcthis
Board in appeal No.TA/Decree/3060/2004, wherebyisit@t
dated 29-12-1989 passed by the Revenue AppellatieoAty,
Sriganganagr was set aside and the suit was remhaodie
Trial Court for afresh decision.

2- Brief facts of the case leading to this revigetition
are that one Shivnarain s/o Gangajal filed a suitdeclaration
of rights under Rajasthan Tenancy Act, 1955 in Qoairt of
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Assistant Collector, Nohar (Trial Court). The pl#in

Shivnarain was forefather of present petitioners lamsband of
non-petitioner No.3 Mst. Dakhi. It was averred ime tsuit
mainly, that disputed land bearing old khasra N&.8wasuring
to 69 Bighas 9 Biswas had been under continuousvatdry

possession of the plaintiff Shivnarain since Samga09.

Present khasra N0.138 area 13 Bigha 5 Biswa isgbdinat old

khasra N0.845, which has been recorded in gaireklaat of the
plaintiff, whereas it should have been recorde#hatedari of
the plaintiff. It was requested that the suit becrded and
disputed land khasra N0.138 area 13 Bigha 5 Bisswaebtorded
in khatedari of the plaintiff.

3- The Trial Court decreed the suit vide it demnstdated
22-03-1985. The State Government, through Tehsiitzd a
review petition in the Trial Court against decisiaited 22-03-
1985, which was accepted by the Trial Court. Thagien and
decree dated 22-03-1985 was set aside and thewsst
dismissed vide decision dated 01-03-1986. AggridwedTial
Court’s decision dated 01-03-1986, the presentipedrs and
non-petitioner No.3, who are decedents of the pfain
Shivnarain, filed an appeal in the Court of ReveAppellate
Authority, Sriganganagar (First Appellate Court)high was
accepted by the First Appellate Court vide its sieci dated 29-
12-1998. The decision dated 01-03-1986 of the Tm@lirt was
set aside and earlier decision dated 22-03-198thefTrial
Court was restored.

4- Aggrieved by this decision dated 29-12-1998hef
First Appellate Court, the Municipality Nohar, pee$ non-
petitioner No.1 filed second appeal with an appioca under
section 5 of the Limitation Act, and an applicatiamder
section 96 of the Civil Procedure Code, 1908, leefdris
Board. The Division Bench of the Board, vide itspugned
decision dated 09-05-2013 allowed the appeal, dsed the
decision dated 29-12-1998 of the First Appellateurt€@and
remanded the case to the Trial Court with direcidhat
Municipality, Nohar be impleaded in the suit andbét decided
afresh on merits after affording proper opportutitype heard.
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5- Aggrieved by this decision dated 09-05-2013hef
Division Bench of this Board, the petitioners hailed the
present review petition.

6- We have heard arguments of learned counsdistbf
the sides.
7- The learned counsels for the petitioners, ersighay

on the grounds mentioned in the review petitionyeha

submitted:-

(1) That present non-petitioner/Municipality, Nohar was
third party, who had filed the appeal in the Boatith an
application under section 5 of the Limitation Actdaalso
an application under section 96 of Civil ProcedGrle,
1908. The present petitioners/respondents had féety
to those applications, and had stated that appellan
Municipality, Nohar had no locus to file the appaghinst
decision dated 29-12-1998 of the First Appellataui©€o
The Municipality, Nohar is neither aggrieved paniyr it
has any right in the disputed land. The disputed lbas
never been in the khatedari of the MunicipalityMandi
Samiti either on the date of the suit or earlieit.to

(2) That application under section 5 of the limitatidat was
submitted by the Municipality, Nohar on false grdanilt
was mentioned that they came to know about thesieci
dated 29-12-1989 through Shri Pawan Kumar, a abérk
the Municipality on 01-07-2004, whereas an appibcat
for attested copy of the decision was submittedenalf
of the Mandi Samiti, Nohar on 28-04-1989 and agan
31-03-1999. The Municipality, Nohar claims thatythed
got title of the disputed land from the Mandi Samithe
respondent/plaintiff had mentioned this fact inrigply to
the application under section 5 of the LimitationtAbut
this important fact was ignored by the learned &on
Bench. The learned counsel has contended that the
Municipality, Nohar did not come to the Court witlean
hands, and its application for condonation of del@s
liable to be rejected, but the Division Bench has
committed an error in accepting the application.

Page3 of 19



Review/Decree/3376/2013/Hanumangarh
Dhanni (Mst.) & ors versus Municipality & ors

(3) That the Trial Court, vide its decision dated 011986
had set aside its earlier decision dated 22-03-1985
Consequent to this later decision, status of reegeaord
should have been restored to its status prior wsuhe
dated 22-03-1985. But the Tehsildar, vide mutahlanl14
dated 14-03-1986, unlawfully recorded the disputetdl
in revenue records as ‘Mandi Area Government Laswd’
AUST URAT (RMRTSN I11), which was an unauthorized and
unlawful entry. It was contended that non-petitioN®.1
Municipality, Nohar could not get any title or righver
the disputed land in the garb of such an unautbdrand
unlawful act of the Tehsildar. The learned Divisidanch
of the Board, while passing decision dated 09-05320
ignored this legal position, which is an error ajgpé from
the face of record.

(4) It has also been argued by the learned counselshéor
petitioners that, the Division Bench of the Boawdile
accepting application under section 96 of the Cofle
1908, has observed in para 13 of the impugned idacis
that the disputed land is of ownersHipfesad) of the
Municipality, Nohar. This finding of the Board ragag
ownership of the land will be binding on the Tr@burt.
Thus the Board indirectly has decided the case entsn
But at the same time, it has remanded the cadestdrial
Court. This is also an apparent error on the phrthe
learned Division Bench.

(5) It has been argued on behalf of the petitioners tha
Division Bench has ignored documents availabldefile
of the Trial Court and has held that the disputadlis of
Municipality’s ownership land. The Division Benclash
also given its final conclusion that another larasvgiven
to the petitioner in exchange in lieu of the diggutand.
This finding of the Division Bench is against the
documentary evidence available in the file, whishan
error apparent from the face of record. It has deen
submitted that after recording such a final conolus
there was no justification in remanding the caseh®
Trial Court.

(6) Finally, both the learned counsels for the petd#ignhave
requested that the review petition be acceptedisidac

Paged of 19



Review/Decree/3376/2013/Hanumangarh
Dhanni (Mst.) & ors versus Municipality & ors

dated 09-05-2013 passed by the Division Bench lbe se
aside, the appeal filed by the Municipality, Nohae
dismissed and decision dated 29-12-1998 of thet Firs
Appellate Court be upheld.

8- The learned counsel for the non-petitioner No.1
Municipality, Nohar has argued that scope of revpaiition is
very limited and there is no error in the impugroketision
which can be said to be an error apparent fromfalece of
record. Another land was allotted to the petitiomeexchange
of the disputed land, and the Division Bench of Buard has
categorically concluded on this issue. It has mdmitted that
the disputed land was allotted to the Municipalijohar by
Government Notification and for this reason presann-
petitioner Municipality, Nohar is an aggrieved paftom the
decision dated 29-12-1998 passed by the First AgtpeCourt.
So learned Division Bench has rightly entertainestosd
appeal filed by the Municipality, Nohar. Furthehetlearned
counsel for non-petitioner No.1 submits that theviédon
Bench has simply remanded the case to the triat,cand such
a decision is prejudice to none of the parties.imure-trial in
the Trial Court, both the parties would get betteportunity to
plead their case. So there is no scope for intagein the
Division Bench’s decision dated 09-05-2013.

O- The Deputy Government Advocate Shri Hagami Lal
Chaudhary, appearing on behalf of State Governmieas,
endorsed the arguments advanced by the learnedsaofor
the non-petitioner No.1.

10- We have given a thoughtful consideration ®rikal

submissions made by learned counsels for the paaii@ we
have also gone through the record of the caseadlaibn the
file.

11- The most important issue for deciding reviesv i
whether the decision dated 09-05-2013 passed bipithsion
Bench of the Board suffers from any such error astake,
which comes under the scanner of section 229 ofAitteof
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1955 or Order 47 Rule 1 of the Civil Procedure €ot908.
Both these Sections / provisions are as under:-
Section 229 of the Rajasthan Tenancy Act, 1955:
“229. Power of review by Board and other revenue
courts.- Subject to the provisions of Code of Civil
Procedure 1908 (Central Act V of 1908)-
(1) The Board of its own or on the application gbarty to
a suit or proceeding, may review and may resciitgy ar
confirm any decree or order made by itself or by ahits
members; and
(2) every revenue court, other than the Board, Ishal
competent to review any decree, order or judgmessed
by such court.”

Order47 Rule 1 of the Civil Procedure Code, 1908
“l. Application for review of judgment:
(1) Any person considering himself aggrieved-
(@) by a decree or order from which an appeal is
allowed, but from which no appeal has been
preferred,
(b) by a decree or order from which no appeal is
allowed, or
(c) by a decision on a reference from a Court of
Small Causes,
and who, from the discovery of new and important
matter or evidence which, after the exercise of due
diligence was not within his knowledge or could bet
produced by him at the time when the decree waseplas
or order made, or on account of some mistake oorerr
apparent on the face of the record or for any other
sufficient reason, desires to obtain a review & tlecree
passed or order made against him, may apply fog\aew
of judgment to the Court which passed the decremante
the order.
(2) A party who is not appealing from a decreeooder
may apply for a review of judgment notwithstandihg
pendency of an appeal by some other party exceptewh
the ground of such appeal is common to the appliead
the appellant, or when, being respondent, he casemt to
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the Appellate Court the case on which he appliesie
review.

ExplanationThe fact that the decision on a question of
law on which the judgment of the Court is based heen
reversed or modified by the subsequent decisiora of
superior Court in any other case, shall not be augrd for
the review of such judgment.”

12- Since, section 229 of the Act of 1955 does not
provide for grounds of review, provisions of OrdérRule 1 of
the CPC are followed in this regard, as providedeursection
208 of the Act of 1955. In view of said order 47 I&d,
grounds for reviewing a decision may be as under:-

(a) If there is a discovery of new and importanttteraor
evidence which, after the exercise of due diligenas not
within the knowledge or could not be produced bg th
party seeking review, at the time when the decres w
passed or order made.

(b) If there is some mistake or error apparent ftbenface of
the record or any other sufficient reason.

13- The petitioner in the present case does resdofor
discovery of any new and important matter or evigerHe
pleads that there is an error apparent from the édaecord in
the decision dated 09-05-2013. So we have to exarhe
petitioner’'s case from this point of view whethberte is any
such mistake or error in the decision by the DonsBench,
which can be construed to be an error apparent thenfiace of
record.

14- The learned counsels for the petitioners have
vehemently argued that the Division Bench has abbw
application under section 5 of the Limitation Aatdaalso
application under section 96 of the Civil Proced@ode,
1908, without any sufficient cause and satisfactegson. The
Municipality, Nohar had submitted application favncloning

the delay on false ground and it was not even arieged
party too. The learned counsels have placed raiamc AIR
2003 SC 1989, AIR 2003 SC 1989, AIR 1976 Allahabad,

AIR 1984 Gujarat 18, 2012 (2) DNJ (Raj.) 1082, &l
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WLC (Raj) UC 122 in support of his arguments. Wgehgone
through the Division Bench’'s impugned decision mdbusly
to examine this objection of the petitioners. Thevigion

Bench of the Board, in its decision dated 09-05320has
discussed both the applications filed by the appé&lbresent
non-petitioner Municipality, Nohar, and after redimg

speaking reasons, those applications have beemptadcand
allowed. Thus decision, by the Division Bench orihbthese
applications is a considered decision. Without gaimto the
merits for accepting those applications, we aréhefview that
a decision with consideration cannot be subjecttanabf

review proceedings.

15- Another argument, on which the learned have
emphasized, is that recording the disputed laritienname of
Mandi Area asTos! URIT (3RS I191), is an unauthorized and
unlawful entry. The Trial Court, vide its decisidated 01-03-
1986 had set aside its earlier decision dated 22985.
Consequent to this decision, status of revenuerdesbould
have been restored to its status prior to decidated 22-03-
1985. It was contended that it is an error appdrem the face
of record. We have gone through the decision impdgn
meticulously and it is evident that the Divisionr8d has not
given any finding on this point whether it was emtror not to
record the land in the name of Mandi Samiti or Mipality.
On the basis of records available in the Trial €edile before
the Division Bench, it has been simply observed tha land
was in the name of Mandi Samiti and not in the nam8tate
Government. The control of the Mandi Samiti hasnbleanded
over to the Municipality, and on this account agpdly
disputed land seems to be in the ownership of thaisipality.
So Municipality, being a necessary party in thadition, is
entitled to be heard by the Trial Court before deg the suit.
With this observation, the case has been remaraddtetTrial
Court. This observation of the learned Division 8erof the
Board finds support from the findings recorded hg frial
Court itself in its decision dated 01-03-1986, wdaich earlier
decision dated 22-03-85 was reviewed and set a#ideas
been discussed and concluded in decision date®@Bb @hat-
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“oF &9 FRlff GRT Fegd qedrdoiid @&l SdcliaT #ed &/
grff 7 dhc %S IHEBIH [QTId 30—6—62 T 25—6—63 NT
78V T 3T&¥ ACC g DCC FFATTIE, 7%l BRIeHH DCC
ETAITIG [Qi# 1—10—56, Tdbel oiHlg<l @& 1 NHRA
WG 2034, FHel GHHIT] TH 4 BKK HRT 2041, Tl
Al BITITIgHeT g% 1 NHRA § T6c7 @i+ 4 BKK
997 &1 greRll @1 @ & & aidl srefl &1 g yia a4
GEVT THY 146,14 F 41 Fgr 10 fAvar ofi— forad & 19
dar 17 fdear 47 qvSl Figv 4 sqre g1 TH— T TTHT
22 &lgr 97 @I vgor § ¢ 1 NHRA & 22 [ 47
RrefeT 4 DCC EFAI7Ie @& 39 ¥ & & Th— a@&r il
i 19 gy 17 Rear qust F ol - @l vaor o
reff giaardt (7) @1 @% 4 BKK H 13 fderr 4fF DCC
ETAITIC & Q9 & & & TH— 6B G BIclTIgonerT
P THE W &l §— §7 JHIY T TR Surff B B
q ger @F 845,14 @ W8 For ey 4 78] Ve &/
@ T 138 VHST 13 Gy 5 fAvar Ao WE dEY § ard)
Rl @1 @®ig tile 787 &— g I§ THIT 39 fHarTas

g/

grc) sreff 7 g7 T B 989 ¥ @usT T8 [HIr —
FI7T 7 & 09 gwirdo 99 39 o I8 §aid [ aidt smreff
HT G T 138 vpeT 13 ey 5 vy W Fiar 78V & Hig
EB EFD &/

§9 FpIR FeRff glaarsl g mega 74 @eal | ol

\C

P GV THNY 138 VhaT 13 15T 5 19w § Bl§ 85 §Fb
78] o T8 FHP §3cl H WYBIN & 4 BKK H Y7 & gar
g/ 3T st & g H Gl [9F RTie 22-3—-85 #I AT
TI— q8 Teid &/ ....”

This decision dated 01-03-86 was available in tie f
before the Division Bench, and thus there was @efiit ground
for the conclusions drawn by the Division Benchitsndecision
dated 09-05-2013 that the respondents/presentopetis had
got land in replacement of the disputed land amddisputed
land belongs to the Mandi Samiti and Municipalifgven then,
the Division Bench has not given its final decis@nthis point
and it has remanded the case to the Trial Coult directions
to implead the appellant/Municipality, Nohar asafefant and
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to decide the case afresh after affording opparturfior
hearing. In our opinion, such a remand order idepdy in
accordance with natural principles of justice, ase t
Municipality was not heard either by the Trial Coar by the
First Appellate Court, inspite of the fact that dhsputed land
stood transferred to Mandi Samiti/ Municipality @sserved in
Trial Court’'s decision dated 01-03-86. So, in oumin@n,
objection raised by the learned counsel for thétipeers, in
this regard, is without any base and it cannot usasned in
review proceedings.

16- As discussed in para 15 hereinabove, thel Tria
Court, on the basis of concrete revenue recordobadrved in
its decision dated 01-03-1986, that the disputed laas been
transferred to Mandi Samiti, which was lateron hehdver to
Municipality, Nohar, so the order of the Divisioneilch to
remand the case to Trial Court itself was justifiedl that after
hearing all concerned parties the Trial Court magide that
why the disputed land was not recorded in gair ddiat of the
petitioner? The petitioner, rather than comingawniew, should
appear before the Trial Court and should pleadchge as to
why the disputed land should have been recorddusimair
khatedari? We find no justification in the petitaris argument
that the Division Bench has ignored this issue. rAfram it,
there is a notification dated 12-09-2002 in theesgbile before
the Division Bench, which reveals that 9 Mandi Sani
including Nohar Mandi Samiti, were transferred tmcerned
Municipalities. As already occurred in the decisidated 01-
03-1986 by the Trial Court, the disputed land wasgferred to
Mandi Samiti, Nohar and another land was givenxohange
to the petitioners. Therefore, there seems to lmeesceason
why the disputed land was not recorded in gair ddiat of the
petitioner after the decision dated 01-03-1986. Elav this
issue can be decided only after hearing all théigzaat Trial
Court’s level. So decision of the Division Benchustified.

17- It has also been argued by the learned coaifseihe
petitioners that, the Division Bench of the Boasas lgiven its
findings about ownershigffesaa) of the disputed land in
favour of Municipality, Nohar; and thus the Boartirectly
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has decided the case on merits. At the same timeDivision
Bench has remanded the case to the Trial Courd.i$lalso an
apparent error on the part of the learned Dividamch. It has
also been submitted that after recording such fooaiclusion
about ownership of the disputed land, there wapisiification
in remanding the case to the Trial Court. We arthefopinion
that learned Division Bench in its decision datéd08-2013
has given a simple observation on the basis ofrdeawvailable
in the file for justifying their decision to allovapplication
under section 96 of Civil Procedure Code, 1908. elmy, this
issue would be decided by the Trial Court afterrimgaall the
concerned patrties.

18- It has been argued on behalf of the petit®tieat the
Division Bench has ignored documents availablehm file of
the Trial Court and has given findings againstdbeumentary
evidence, which is an error apparent from the faiceecord.
The authority ofAIR 2006 SC 75 (case of Rajendra Singh
Versus Lt. Governor, Andaman & Nicobar Islands and
others) has been relied upon in this regard, whereiagt iheen
held that if an order has been passed without degithany
Important issues and by not considering of relevi@uments,
then it is a clear case of an error apparent orfiaibe of record.
But in the present case, as already discussed, lifiaiglecision
of the learned Division Bench is based on documawésliable
in the Trial Court’s file, especially on documenggerred to in
decision dated 01-03-1986 by the Trial Court.

19- The learned counsels for the petitioners hesgt
reliance onAIR 2005 SC 592 (case of Board of Control for
Cricket, India_and another versus Netaji Cricket Club_and
others), wherein it has been held that an application under
Order 47 Rule 1 of the Civil Procedure Code, 196Breview
would be maintainable not only upon discovery afeav and
important piece of evidence or when there existseamr
apparent on the face of the record but an appbiedtr review
would also be maintainable if there exists a sidfit reason
therefor. What would constitute sufficient reasoould depend
on the facts and circumstances of the case. Thdsvsufficient
reason' in Order 47 Rule 1 of the CPC is wide ehotay
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include a misconception of fact or law by a courtegen an
Advocate. An application for review may be necedsd by
way of invoking the doctrinedttus curiae neminem gravabit
In view of this authority there must be either somor
apparent from the face of record, or some mistalsome other
sufficient reason. In the present case as discussEntegoing
paras, impugned decision dated 09-05-2-13 is acuelsidered
decision and it is not on account of a mistake rooreon the
part of the Division Bench. So this authority issalnot
applicable in the present case. So far as ‘somer atinfficient
reason’ is concerned, this phrase has been intecoran
Chhajju Ram vs. Neki, AIR 1922 PC 112and approved by
the Hon'ble Supreme Court irfMoran Mar Basselios
Catholicos vs. Most Rev. Mar Poulose Athanasius & 8.,
(1955) 1 SCR 520to mean “a reason sufficient on grounds at
least analogous to those specified in the rule”aiMieg thereby
any other sufficient reason should also be at pah wr
analogous to some mistake or error apparent onfabe of
record.

20- To understand the concept of ‘an error apgdrem
the face of record,” and scope of review, we deeprdper to
refer to Smt. Meera Bhanja’'s case decided by the'li®
Supreme Court. The Hon’ble Apex Court in the cak&mot.
Meera Bhanja (AIR 1995 SC 455)has held in para 8, as
under:-
"It is well settled that the review proceedings a@ by
way of an appeal and have to be strictly confinedhie
scope and ambit of Order 47 Rule 1, CPC. In conoect
with the limitation of the powers of the Court un@der
47 Rule 1, while dealing with similar jurisdicti@vailable
to the High Court while seeking to review the osdender
Article 226 of the Constitution of India, this Cguin the
case ofAribam Tuleshwar Sharma v. Aribam Pishak
Sharma, AIR 1979 SC 104&peaking through Chinappa
Reddy, J., has made the following pertinent obssmwa
(para 3):
“It is true there is nothing in Article 226 of the
Constitution of to preclude the High Court from
exercising the power of review which inheres inrgve
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Court of plenary jurisdiction to prevent miscarrea@f
justice or to correct grave and palpable errors
committed by it. But, there are definitive limitsthe
exercise of the power of review. The power of wevie
may be exercised on the discovery of new and
Important matter or evidence which, after the eiss&c
of due diligence was not within the knowledge ef th
person seeking the review or could not be prodined
him at the time when the order was made; it may be
exercised where some mistake or error apparent on
the face of the record is found; it may also be
exercised on any analogous ground. But, it mayoeot
exercised on the ground that the decision was
erroneous on merits. That would be the provinca of
Court of Appeal. A power of review is not to be
confused with appellate power which may enable an
Appellate Court to correct all manner of errors
committed by the Subordinate Court.”
Now it is also to be kept in view that in the imped
judgment, the Division Bench of the High Court blesarly
observed that they were entertaining the reviewtipet
only on the ground of error apparent on the facetrad
record and not on any other ground. So far as tsiect
IS concerned, it has to be kept in view that anoerr
apparent on the face of record must be such anrerro
which must strike one on mere looking at the recamd
would not require any long drawn process of reasgron
points where there may conceivably be two opini®¥e.
may usefully refer to the observations of this Caurthe
case ofSatyanarain Laxminarain Hegde v. Mallikarjun
Bhavanappa Tirumale, AIR 1960 SC 13Wherein, K. C.
Das Gupta, J., speaking for the Court has made the
following observations in connection with an error
apparent on the face of the record:
“An error which has to be established by a longwna
process of reasoning on points where there may
conceivably be two opinions can hardly be saiddo b
an error on the face of the record. Where an altege
error is far from self-evident and if it can be
established, it has to be established, by lengthy a
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complicated arguments, such an error cannot bedure
by a writ of certiorari according to the rule goveng
the powers of the superior Court to issue suchia’wr

The basic principles, laid down by the Hon’bleekp
Court in the pronouncement cited as above, caubrerarized
as under:-

(a) That the review proceedings are not a by-way of
an appeal and have to be strictly confined to the
scope and ambit of Order 47 Rule 1 of the Civil
Procedure Code, 1908.

(b) That the power of review may be exercised on the
discovery of new and important matter or
evidence which, after the exercise of due diligence
was not within the knowledge of the person
seeking the review or could not be produced by
him at the time when the order was made; it may
be exercised where some mistake or error apparent
on the face of the record is found; it may also be
exercised on any analogous ground. But, it may
not be exercised on the ground that the decision
was erroneous on merits. That would be the
province of a Court of Appeal. A power of review
IS not to be confused with appellate power which
may enable an Appellate Court to correct all
manner of errors committed by the Subordinate
Court.

(c) It has to be kept in view that an error apparent on
the face of record must be such an error which
must strike one on mere looking at the record and
would not require any long drawn process of
reasoning on points where there may conceivably
be two opinions. An error which has to be
established by a long drawn process of reasoning
on points where there may conceivably be two
opinions can hardly be said to be an error on the
face of the record.

21- The Hon’ble High Court for Rajasthan 2005 RBJ
(12) page 290has held as under:-
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“The scope of review is very limited. It has been
clearly held in a catena of cases that a judgment
order may be open to review under Order 47 Rule 1
CPC if there is a mistake or an error apparent on
the face of the record. An error which is not self-
evident and has to be detected by process of
reasoning can hardly be said to be an error
apparent on the face of record justifying exera$e
power of review. In exercise of jurisdiction under
Order 47 Rule 1 CPC, it is not permissible for an
erroneous decision to be re-heard and corrected.
There is clearly distinction between ‘an erroneous
decision’ and ‘an error apparent on the face of the
record.” While the former can be corrected by
higher forum, the latter can be corrected by exa¥ci
of review jurisdiction. A review petition has,
therefore, a limited purpose and can not be allowed
to be an appeal in disguise.”

22- In thecase of Surendra Kumar Vakil (2005 (1)
RRT 545), the Hon’ble Supreme Court has held that even an
erroneous view taken on a particular issue, cabhaat ground
for review:-
“A point that has been heard and decided cannot
form a ground for review even if assuming that the
view taken in the judgment under review is
erroneous.”

23- The latest view of the Hon’ble Supreme Coanrthe
matter of review, finds place in thease of Union of India
Sandur Maganese & Iron Ores Ltd. And Orsdecided on 23-
04-2013 and reported 2013 STPL (Web) 351 SCPara 22 to
24 of the above decision dated 23-04-2013 are dejex as
under:-
“22. It has been time and again held that the poweér
review jurisdiction can be exercised for the coti@e of a
mistake and not to substitute a view. Harsion Devi &
Ors. vs. Sumitri Devi & Ors., (1997) 8 SCC 71this
Court held as under:-
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“9. Under Order 47 Rule 1 CPC a judgment may benojze
review inter alia if there is a mistake or an ermpparent on
the face of the record\n error which is not self-evident and
has to be detected by a process of reasoning, Galliz be
said to be an error apparent on the face of the oat
justifying the court to exercise its power of reweunder
Order 47 Rule | CPC. In exercise of the jurisdintionder
Order 47 Rule 1 CP@ is not permissible for an erroneous
decision to be "reheard and correctedA review petition, it
must be remembered has a limited purpose and cdmmot
allowed to be "an appeal in disguise".

23. This Court, on numerous occasions, had delieera
upon the very same issue, arriving at the conctusiat
review proceedings are not by way of an appeal laanke
to be strictly confined to the scope and ambit cded 47
Rule 1 of CPC.

24. In the present case, the error contemplatedhia
impugned judgment is not one which is apparenthen t
face of the record rather the dispute is whollyrfded on
the point of interpretation and applicability of &Gen
11(2) and 11(4) of the MMDR Act. In review jurigda,
mere disagreement with the view of the judgmenatine
the ground for invoking the sam&s long as the point is
already dealt with and answered, the parties aret no
entitled to challenge the impugned judgment in theise
that an alternative view is possible under the mwi
jurisdiction. Hence, in review jurisdiction, the eot shall
interfere only when there is a glaring omission patent
mistake or when a grave error has crept in the ingned
judgment, which we fail to notice in the presents=”

24- Thus, it has been categorically held by ther'ble
Supreme Court and the High Court in above autlsritihatan
error in the decision, which is not apparent but wich has to
be detected and proved through a long process ofgal as
well factual arguments, cannot be said to be an eor
apparent on the face of record. It is also a welledtled
principle of law that ‘an erroneous decision’and ‘an error
apparent on the face of recordire different from each other

Pagel6 of 19



Review/Decree/3376/2013/Hanumangarh
Dhanni (Mst.) & ors versus Municipality & ors

and there are different sets of legal provisions fodealing
with both the things. If the decision suffers from‘an error
apparent on the face of record’, it can be correctd in
review proceedings but if the decision is erroneousr is
based on erroneous view taken by the Court on some
documents, facts, evidence or law; it cannot be gected in
review proceedings.

25- The learned counsel for the petitioner hasrstibd
1993 Supp (4) SCC page 595, and has argued thatisiah
passed on erroneous assumption or against thedremua
evidence available on the file, it can be correctedeview. In
the case of6. Nagaraj & others versus State of Karnatka &
another_reported in_1993 Supp (4) SCC page 59bas
observed as under:-
“Entire concept of writ jurisdiction exercised bie
higher courts is funded on equity and fairnessh#d
Court finds that the order was passed under a rkésta
and it would not have exercised the jurisdictior tau
the erroneous assumption which in fact did nottexis
and its perpetration shall result in miscarriage of
justice, then it cannot on any principle be preddd
from rectifying the error. Mistake is accepted adicv
reason to recall an order. -----------------m-oo—- oo -
---------------- Rectification of an order stemsofn the
fundamental principle that justice is above all.igt
exercised to remove the error and not for distugbin
finality. Apart from Order XL Rule 1 of the Supreme
Court Rules, the Supreme Court has the inherent
power to make such orders as may be necessargin th
interest of justice or to prevent the abuse of pescof
Court. The Court is thus not precluded from recajli
or reviewing its own order if it is satisfied thdtis
necessary to do so for the sake of justice.”

Thus the Hon'ble Supreme Court in the above
authority has discussed writ jurisdiction of theekpCourt and
inherent powers of the Hon’ble Supreme Court ureier XL
Rule 1 of the Supreme Court Rules, which cannaiggied in
the present case. We are f the opinion that powfettse courts
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to review a decision, under Order 47 of Civil Prdwe= Code,
1908 are not akin to writ jurisdiction vested witite Hon’ble
Supreme Court or Hon’ble High Couklowever, in this case
also, the basic principle laid down by the Hon’l8apreme
Court is thatf the Court finds that the order was passed under
a mistake and it would not have exercised the glict®on but
for the erroneous assumption which in fact did exist and its
perpetration shall result in miscarriage of justicéhen it
cannot on any principle be precluded from rectifythe error.
In our view this principle is analogous to the piple laid
down by the Apex Court in Smt. Meera Bhanja’s cgsgra)
and other authorities discussed hereinabove, thathe
decision suffers from an error apparent on the faceof
record or has been passed on account of a mistaka i
understanding the facts and law, it can be correcte in
review proceedings. But, as discussed already, tliecision
dated 09-05-2013 passed by the Division Bench oktBoard
IS not a decision by mistake, but it is a decisiobased on
well considered opinion. So the authority relied upn by the
learned counsel for the petitioner does not help kicase.

26- In view of detailed discussions held in pafa
to 25, hereinabove, we are unable to find any resia the
impugned decision dated 09-05-2013 which can bstooed to
be an error apparent on the face of the records Tourt is of
the considered view that the impugned decision do¢suffer
from any error apparent on the face of record,amy new and
iImportant matter or evidence has been put forth thy
petitioners, which was not produced by him attihee when
the appeal was heard and decided. The facts anghdgo
mentioned in the review petition are regarding tsedf the
case, which have been considered by the DivisiamcBeat the
time of impugned decision. Even if, for the sakeagfuments,
the decision dated 09-05-2013 is an erroneousidadi®m the
petitioner’s point of view, review is not a propemedy for
him. It is a settled position of law that there ddgference
between a decision by mistake and an erroneousidecOnly
a decision by mistake can be reviewed. An errong®aession
can be subjected to an appeal or writ, but it aatrbe a subject
of review proceedings. Further appeal or writ i® thnly
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treatment for erroneous decisions. Review procegsdoannot
take place of an appeal or a writ.

27- On account of conclusions recorded in foregoin
paras, this Court is of considered opinion thatexe\petition in
hand is forceless and deserves to be dismissed.

28- Resultantly, the present review petition igebg
dismissed.

Pronounced in the open Court.

(Mohd. Hanif) (Moolchand Meena)
Member Member
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