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IN THE BOARD OF REVENUE FOR RAJASTHAN, AJIMER

(1) Appeal/TA/ 1638/2009/Jaipur
Chhotu s/o Sukhdeo, Caste Meena r/o Village BihaapTehsil
Dudu, Dist. Jaipur.

....... Appellant/plaintiff
Versus
. Chhitar s/o Bhura
. Mst. Sravani w/o Lala
. Kajod s/o Lala
. Mukesh s/o Lala
No. 3 and 4 minor through guardian and mother Msdvani.
All caste Meena, r/o of village Sawaimadhosinghpiiehsil
Dudu, Dist. Jaipur.
5. Ghisi w/o Ramdeo d/o Bhura, caste Meena, r/o \allag
Sitarampura, Tehsil Malpura, Dist. Tonk.
6. Nathi w/o Ramratan d/o Bhura, caste Meena r/ogala
Dangartal, Tehsil Newai, Dist. Tonk.
7. State Government through Tehsildar, Mozamabad, Dist
Jaipur.
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......... Respondents/defendants
(2) Appeal/TA/ 1613/2009/Jaipur
. Gopal s/o Chhotu
. Goga s/o Chhotu
. Ghisa s/o Chhotu
. Chhotu s/o Sukhdeo
No. 1 to 4 Caste Meena, r/o village Biharipura, diebudu.
. Mangu s/o Nanda Meena, r/o village Bharatpuedsil Dudu.
. Jagga s/o Bhura
. Chhitar s/o Balya
No. 6 and 7 Caste Meena r/o village Biharipura,siiebudu,
Distirct Jaipur.
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........ Appellants/defendants
Versus
. Mst. Sravani w/o Lala
. Kajod s/o Lala
. Mukesh s/o Lala
. Mst. Mamta d/o Lala
. Mst. Gulab d/o Lala
No. 2 to 5 minors through guardian and mother Nsavani
w/o Lala
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6. Mst. Shulkya d/o Lala

7. Chhitar s/o Bhura

All above Caste Meena, r/o village Sawaimadhosinghp
Tehsil Dudu, District Jaipur.

8. Mst. Ghisi w/o Ramdeo d/o Bhura caste Meena r/o
Sitarampura, Tehsil Malpura, District Tonk.

9. Mst. Nathi w/o Ramratan d/o Bhura caste Meena r/o
Dangartal, Tehsil Newai, District Tonk.

.......... Respondents/plaintiffs
Division Bench

Shri Moolchand Meena, Member
Shri Privavrat Pandya, Member

Present:-
Mr. J. P. Mathur, Counsel for the appellants.
Mr. Bhawani Singh, Counsel for the respondents.

Decision
Dated:- 12-11-2013

1- Appeal N0.1638/2009 under section 224 of the
Rajasthan Tenancy Act, 1955 (hereinafter referoedst ‘the Act

of 1955’) has been filed by the appellants agafinstjudgment
dated 09-02-2009 passed by Revenue Appellate Atithdymer
(the ‘First Appellate Court’) in appeal No.15/08nother appeal
No0.1613 under section 225 of the Act, 1955 has Ifiksohby the
appellants against the judgment dated 09-02-2088gokaby the
First Appellate Court in appeal No. 14/08.

2- Two suits were filed in the Court of Assistant
Collector and Sub-Divisional Officer, Dudu (Triab@rt) for the
same disputed land. Facts in brief are that pfai@thhotu filed a
suit No. 161/2007 (364/91) in the Trial Court undlee Act of
1955 for declaration of khatedari rights and peremnnjunction
against defendant Jhoontha, who was predecesgileif the
present respondents. It was averred in the pllaattthe disputed
land bearing khasra number 419 area 12 bigha 4waband
khasra number 420 area 10 bigha 19 biswa in village
Sawaimadhosinghpura, Tehsil Dudu was khatedari lahd
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defendant Jhoontha. Khatedar Jhoontha/defendambagied to
the plaintiff Chhotu and told that he had purchases land by
registered sale deed, but now being unable tovabéithe land,
he wants to sell it. The plaintiff expressed hidliagness to
purchase the disputed land and it was agreed uporth®
defendant Jhoontha to sell the land for Rs.35@0the¢ plaintiff,
The plaintiff paid Rs.2800/- immediately to the eledant at the
time of Siyalu crop of Samvat 2023 and the defehdemded
over possession of the land to the plaintiff. Tlededdant had
promised to get the sale deed registered on payafigamaining
Rs.700/-. The plaintiff offered payment of Rs.70@6 the
defendant but he refused to get sale deed regdistaral
demanded Rs.1700/- in place of Rs.700/-. He denthnde
possession of the land back and also refused wonr&s.2800/-
already paid on account that the plaintiff hasadsereaped the
crop. The plaintiff, since then is in continuousltivatory
possession of the disputed land. The plaintiff asihg adverse
possession of the land in question and the deféndas
extinguished his rights in view of provisions ofc8en 63 (4) of
the Tenancy Act, 1955. Therefore the suit has biew and it
has been requested that permanent injunction lbedsagainst
the defendant not to interfere in cultivatory pessen of the
plaintiff.

3- Another suit No. 8/2006 (162/94) was filed Ihet
plaintiff Jhoontharam for permanent injunction agdi Chhotu
and his sons (present appellants) for the sameitéidgand with
averments that defendants Chhotu and his sonsryrey tto
dispossess the plaintiff Jhoontharam from dispuée of his
khatedari and possession. This suit of Jhootharasnegarding
Khasra Nos. 419, 420, 119, 120, 121 and 123, wircludes
both the khasra Nos. 419 and 420 of suit No. 16174364/91)
also.

4- The Trial Court decided both the suits vide its
decisions dated 13-02-2008. Suit No. 161/2007 &B3for
declaration and permanent injunction filed by Clhatas
decreed and suit No. 08/2008 (162/94) for permamguanction
filed by Jhoontharam was dismissed. Two appealse wibed
before the First Appellate Court by legal heirsJobontharam
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against both the decisions of the Trial Court. Agp¢o. 15/2008
was against decree of declaration passed by tred Tourt in
favour of Chhotu and another appeal No0.14/2008agasnst the
decision vide which Jhoontha’s suit for permanejuriction was
dismissed.

5- The First Appellate Court decided both the abgpe
vide its decisions dated 09-02-2009. Appeal No.QG& was
accepted and suit No. 161/2007 (363/91) for dettardiled by
Chhotu was dismissed. Another appeal No.14/2008paasally
accepted and suit No0.8/2008 (162/94) of Jhoontkagmt
respondents was remanded to the Trial Court witlmeso
observations, for deciding afresh.

6- Aggrieved by these decisions dated 09-02-2@49,
appellants (Chhotu and his sons) have filed these gecond
appeals before the Board of Revenue.

7- Disputed land in both the appeals is same and
litigants are also either the same, or they argalihg under the
same title. So we have heard both the appealshegetith the
consent of learned counsels for both the parties tlaerefore, we
are deciding both these appeals by this commorsideciCopies

of this decision be placed on both the files.

8- The learned counsel for the appellants, while
stressing upon the facts and grounds mentionedtinthe appeal
memos, has submitted:-

(1) That Jhoontharam, who was predecessor in tile
respondents, had agreed to sell the disputed land
Chhotu/appellant in Samvat 2023 for a consideratbn
Rs.3500/-, of which Rs.2800/- were paid immediateiy
possession of the disputed land was handed over by
Jhoontharam to the appellant. It was agreed thatdssed
would be registered on payment of remaining Rs:-700/
The plaintiff had offered payment of Rs.700/- to
Jhoontharam at the time of Savnu crop of the sane gf
Samvat 2023, but Jhoontharam demanded Rs.1700/- in
place of Rs.700/-. He refused for registration alé sleed
and demanded possession of the disputed land Baue
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then the appellants, Chhotu and his sons, arentimmus
cultivatory possession of the suit land. On accoont
adverse possession from Samvat 2035 the Jhoontha an
his heirs/ respondents have lost their title as gsstion
64(iv) of the Tenancy Act, 1955 and section 27thed
Limitation Act, 1963; and the plaintiff has acquire
khatedari rights in the disputed land. The Triau@dad
rightly decreed the suit for declaration on theidpasf
documentary and oral evidence adduced by the pfaint
Since Jhoontharam was unable to prove his possessio
the disputed land and no permanent injunction can b
granted in favour of a person not found in possesso
the Trial Court had rightly dismissed his suit efmanent
injunction.

That the First Appellate Court has not consde@an
important fact that the judicial court, vide its cggon
dated 01-09-2000 had acquitted the plaintiff arnglduns
from charges of trespassing over the disputed laih
was enough documentary proof of possession amrdditl
the plaintiff. The First Appellate Court has algmored
the fact that possession of the land was handedtovbe
plaintiff on cash security by the court’s order athis
order was upheld from the Board also in revision.

That issue No.4 in the Trial Court in Chhotgigit, was
based on adverse possession and it was to be phywbe
plaintiff. On the basis of concrete evidence pratLby
the plaintiff, the Trial Court had decided this ussin
plaintiff's favour, but the First Appellate Coura$ erred

to conclude in favour of defendant on the point of
possession. The defendant was not able to prove his
possession, but the First Appellate Court ignohaesl fiact
and concluded erroneously. The Trial Court hadtlygh
dismissed the suit of Jhoontha for permanent irfjancas

he was not found in possession of the disputed land

That the Trial Court, after discussing factsl avidence
meticulously, had given issue-wise decision whelibas
First Appellate Court, in contravention of mandgtor
provisions of Order 41 Rule 31 of Civil Proceduredg,
1908, has not discussed the issues. The First kgppel
Court has accepted the first appeal in a cursorgnea
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and such a decision, being against the law des¢ovbe
guashed.

That decisions of learned First Appellate Caaitboth the
appeals are contradictory to each other. The First
Appellate Court has finally decided the appeal ah&u
and has dismissed his suit for declaration, wheapapeal
of the present respondents has been partially setemnd
the suit for permanent injunction has been remarnal¢iae
Trial Court for afresh decision. Once the First Alpgie
Court has given its final observations regardirtig @and
possession of the disputed land in favour of thesgmt
appellant, the Trial Court cannot go out of Firgtp&llate
Court’s findings and as such, the First Appellatai€ has
indirectly decided the fate of the suit of respantdfor
permanent injunction. Thus the First Appellate €das
committed gross irregularity in remanding the Shait
permanent injunction. It has also been argued that
decision of First Appellate Court in remanding tase to
the Trial Court, is against order 41 rule 24 of Qwil
Procedure Code, 1908. When sufficient evidence was
there on the file, the First Appellate Court shoulve
finally decided the appeal at its own level.

The learned counsel for the appellants, with hisvab

enumerated arguments, has stated in the last tleatFirst
Appellate Court’s impugned decisions, in both theeals suffer
from gross jurisdictional error. So the appeal loeepted and
impugned decisions of the First Appellate Courtseeaside.

O-

The learned counsel for the respondents, agguin

against both the appeals, has submitted:-

(1)

(2)

That the plaintiff/appellant Chhotu could mpobve his suit
for declaration in the Trial Court. No reliable and
satisfactory evidence was there on record. ButThal
Court, without any basis, has decreed the suithSic
decree being against the facts and law, deservbs &gt
aside and the First Appellate Court has rightlyasade it.
That issues in both the suits were not decldethe Trial
Court in the form as they were framed. Issue No.l i
Chhotu’s suit for declaration, was regarding pusehaf
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the disputed land and payment of Rs.3500/- by the
plaintiff. There was no documentary evidence tovpro
such purchase or payment of Rs.3500/- by the jifaiot
the defendant Jhoontha. But the Trial Court errasgo
decided this issue in favour of the plaintiff. Lviise Issue
No.1 in Jhoontha’s suit for permanent injunctionswa
regarding khatedari of Jhoontha which was evidently
proved only from the Zamabandi, but the Trial Court
discussed and decided this issue on the basis vafrsal
possession and such a discussion and decisionayasd
the scope of the issue.

That there is no provision in section 64 (if}lee Tenancy
Act, 1955 regarding accrual of khatedari rightst e
Trial Court has decided both the suits on the ptateat
appellant Chhotu has acquired khatedari rightsdweise
possession as per provisions of section 64(iv) e t
Tenancy Act, 1955 and section 27 of the Limitatisxet,
1963. It has been urged that there is no provisiothe
Tenancy Act of 1955 for accrual of khatedari rigbts
adverse possession. The learned counsel has oslidie
decision dated 03-06-2011 by the 5 member largecipe
of the Board of Revenue reported at 2011 (2) RRT ir2
the case of Jagdish & ors.

That appellant / plaintiff Chhotu was not atdeprove his
possession on the land. The defendant/respondenis a
possession, but the Trial Court has erred in deuwebe
suit of Chhotu for declaration and in dismissing fuit of
Jhoontha for permanent injunction.

That plaintiff Chhotu in his suit alleges torphase the
land in Samvat 2023. He has filed the suit in 1888 the
ground that cause of action arised in 1978. Thasstht is
based on inconsistent facts.

That there had been a criminal case betweepaltees in
which a compromise had arrived on 07-01-1981. The
plaintiff had accepted in that compromise that e ho
concern/ interest for the disputed land. This faets
brought to the notice of the Trial Court, which waisored
and the suit was decreed against the facts andQavihe
other side, the Trial Court has relied upon a decidated
01-09-2000 passed by the judicial magistrate iniraical
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case to conclude about possession of appellants. Th
orders of criminal courts cannot be relied upon for
adjudicating right-title in civil/revenue courts.uB the
Trial Court has adopted dual standards to decidle the
suits.

At the last, the learned counsel for the resporsdent
contends that the First Appellate Court has paisedmpugned
decision dated 09-02-2009 after meticulous analykihe facts,
law and evidence and there is no jurisdictionajaleor material
error in the impugned decision. So no interferaaacgarranted in
the First Appellate Court’'s decisions at the lewdl second
appeal. The appeals deserve to be dismissed.

10- On the point of adverse possession, the ldarne
counsel for the appellant has rebutted that Hortbggh Court in
SBC writ petition No. 9245/11, has stayed the denislated 03-
06-2011 of the Board’s larger bench. Thereforeuargnt of the
learned counsel for respondents is not correctkiattedari rights
cannot be accrued by adverse possession.

11- We have gone through the record of both tlsesa
and decisions of both the lower courts, availabléhe files. We
have also given a thoughtful consideration to thealr
submissions made by learned counsels for bothahep.

12- First of all we take appeal N0.1638/2009, Whic
originates from suit No. 161/2007 (364/91) for @eation filed
by Chhotu in the Trial Court. This suit filed by eth
plaintiff/appellant Chhotu, is based on the theaofy adverse
possession, wherein it has been averred that dafénd
Jhoontharam had sold disputed land to the plaimifSamvat
2023 for a consideration of Rs.3500/-, of which2B80/- were
paid at the time of such sale and it was agreethéydefendant
that sale deed will be registered on payment ofareimg
consideration of Rs.700/-. It has also been allegest the
plaintiff offered payment of Rs.700/- at the timeSavanu crop
of same year of Samvat 2023, but the defendansedfto get the
sale deed registered and demanded Rs.1700/- ia pfaRs.700/-
as agreed. It is alleged that possession of thauthd land was
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transferred to the plaintiff at the time of partypeent of
Rs.2800/- and since then he is in continuous pegse®f the
land. The defendant has lost his khatedari in a@are with
provisions of section 63 (iv) of the Tenancy Actlahe plaintiff
has acquired khatedari rights by adverse posses$ioam Trial

Court has decreed the suit concluding that thenpltihas

acquired khatedari by adverse possession, whetsasFirst
Appellate Court has set aside the Trial Court’'siglen holding
that there is no documentary evidence on file iggralleged
purchase of the land by the plaintiff in Samvat 202 has also
been held that plaintiff's adverse possession tvedand is also
not proved and the Trial Court has decreed theuit on oral
evidence. In view of this matter of factaie in the second
appeal, have to examine whether there was sufficierand

satisfactory evidence for decreeing the plaintiff Ghotu’s suit

for declaration by the Trial Court?

13- The Trial Court had framed 9 issues includieief
Issue in suit No. 161/2007 (364/91) of Chhotu. fhardisposal of
this second appeal, issue Nos. 1, 3, 4 and 6 grertant to be
discussed. Issue No. 1 was whether disputed landoth the
khasra numbers was purchased by the plaintiff aa@3®0/-
were paid. The Trial Court has not discussed alesinga of
evidence regarding alleged purchase and paymdrs$.8600/-. It
should have been discussed that on which date salehtook
place and who were witnesses thereof. Was there any
unregistered document of such purchase or was itorh
purchase? If it was an oral purchase then who wetesses
thereof? Nothing has been discussed by the TrialrtCand on
the basis of Ex-P-1 and Ex-P-2 and oral evidendea# been
concluded that the plaintiff has successfully pobissue No.1 in
his favour. We have gone through the document Bxwhich is
a copy of decision dated 01-09-2000 by Judicial istagte in
criminal case N0.394/91 under section 147, 447, &Y® 149 of
Indian Penal Code. The accused persons in the wa&se
acquitted from the charges and the case was clwsée ground
that most of the witnesses have become hostilechadyes were
not proved against Chhotu and other accused perkaasa well
settled principle that any decision in a criminake cannot be
relied upon in adjudication of a civil suit in whicights and title

Paged of 20



Appeal /TA/1638/2009/Jaipur <>Chhotu Vs. Chhitar &ors
Appeal/TA/1613/2009 <>Gopal & ors Vs. Mst. Sravani ors

of the parties in property are decided. Plaintdlsho prove his
suit for declaration of title by adducing satistagt documentary
evidence supported by reliable oral evidence. Thal Tourt in

the present case has relied upon a decision imaned case and
concluded that issue No.1 is proved in favour @ fhaintiff,

whereas there was no evidence on record to prevputchase of
the land and payment of Rs.3500/- by the plainaftiefendant.
Another document relied upon by the Trial CourtEz-P-2,

which is a copy of decision dated 10-09-1996 padsgdhe

Assistant Collector, Dudu in an application undecton 212 of
the Act of 1955, vide which appointment of receiar the

disputed land was ordered and alternatively arr afles given to
non-applicant Chhotu to get the possession of iariéu of cash
security of Rs.300/- per Bigha per annum. Any ordassed in
proceedings under section 212 of the Act of 1958, especially
an order to give possession of the land for castrdg can never
be a conclusive evidence for deciding rights anie@ tf the

litigants. Orders under section 212 of the Act@eaerally based
only on prima facie evidence and not on conclusing concrete
evidence. Therefore, in our opinion the Trial Cduas wrongly
decided issue No.1 in favour of plaintiff Chhotthi§ issue was
not proved conclusively in favour of the plaintifurthermore,
iIssue No.1 was regarding purchase of land and payrok
Rs.3500/- and the Trial Court has given its findiegarding
possession. Thus objection raised by the learnedssd for the
respondents is justified that issue has not beerde@ as it was
framed.

14- Another important issue in the plaintiff/agpat
Chhotu’'s suit for declaration was issue No0.3, whiglas
regarding alleged agreeme@t=r) by the defendant to get the
sale deed registered in favour of plaintiff. ThaaliCourt has
decided this issue in favour of plaintiff conclugithat Rs.2800/-
were paid by the plaintiff to defendant at the tioi€Savanu crop
in Samvat 2023 and it was agreed that sale de¢tevikegistered
on payment of Rs.700/-, but the defendant Jhoorghesed and
demanded Rs,1700/- in place of Rs700/-. The TralrChas not
referred any documentary or oral evidence in suppbrits
conclusion and has decided this issue on the lb&sssue No.1
only. We have already observed that decision afeiddo.1 was
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not correct. Since a factum of agreement was iradIw issue
No.3, the plaintiff should have adduced reliabl&lerce to prove
this factum that there was an agreement betweeplah&iff and
defendant in this regard. Moreover, we also haveirameplied
question in our mind that if there was any sucleagrentsa<r)
and the defendant had denied fulfilling that agreetrthen why
the plaintiff did not opt for a suit for performagit Entire case of
the plaintiff is silent on this point. Conclusivelwe hold that
iIssue No0.3 was not proved in favour of the plairdiid the Trial
Court has erred in deciding it.

15- Issue No0.4 & 6 together, are regarding advers
possession of the plaintiff Chhotu over the disgutand,
extinguishment of khatedari of the defendant andrued of
khatedari rights in favour of plaintiff. The Tri&lourt has decided
both these issues in favour of plaintiff and hascbaded that he
had acquired khatedari rights of the disputed land purely a
legal question that, whether one can get khatedghts in
revenue land on the basis of adverse possessigunfents of
the learned counsel for appellant Chhotu in thgmard are based
on section 63 (1) (iv) of the Tenancy Act, 1955 &wittion 27 of
the Limitation Act, 1963. Both these sections agproduced
hereunder:-

Section 63 (1) (iv) of Rajasthan Tenancy Act, 1955

“63. Tenancy when extinguished.{1) The interest of tenant in his
holding or a part thereof, as the case may be, Isimd
extinguished-

(iv) When he has been deprived of possession and histoig
recover possession is barred by limitation;”

Section 27 in The Limitation Act, 1963

“27. Extinguishment of right to propertyAt the determination of
the period hereby limited to any person for ingitg a suit for
possession of any property, his right to such prypshall be
extinguished.”

Section 63 (1) (iv) of the 1955 Act provides for
extinguishment of ‘interest of a tenant’, whereastion 27 of the
limitation Act provides extinguishment of right pooperty. The
basic difference between these two sections isathatdeals with
tenancy interests and the other deals with prapgieights. Thus
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both these sections are not akin to each otherthé&umore,
expressions “when he has been deprived of posséassed in
section 63(1) (iv) of the Tenancy Act of 1955 laidswn an
Important condition. The term ‘deprived’ is wortmportance,
and we are of the view that any act of ‘deprivation of
possession’ implies forcefully and unlawfully ejeechent of a
person in possession by a person having no such hotity or
permission. Meaning thereby, one who wishes to establish his
case on the basis of section 63(1)(iv) of the TiepaAct, 1955
must essentially prove that he had ejected the operns
possession by force, and after such ejectment Berdtained
possession of the disputed land for more than EHtsydn the
present case, the plaintiff has averred that tfendant Jhoontha
had agreed to sell the land in question for Rs.8580d had
handed over the possession to plaintiff. If, foe thake of
argument, the plaintiff's averment is taken at gaen then there
Is no element of forcefully ejectment of the defamdfrom his
possession. So provisions of section 63(1)(iv) e Tenancy
Act, 1955 are not attracted in the present case.

Accrual of Khatedari/Tenancy Rights in Revenue Lang:

16- The Rajasthan Tenancy Act, 1955 is a special
enactment regarding Tenancy or khatedari Rightseoénts in
revenue/agricultural lands. Section 88 of the Ac@b5 provides
for suits for declaration of tenancy rights. Thexton does not
provide for granting or accrual of tenancy righbtait only a
declaration can be made whether one has acquinatdg rights
under legal provisions of the Act. If one has noguired such
tenancy rights under lawful provisions of the Athen no
declaration can be made. Thus, if one claims ta benant and
files a suit for such declaration that he is a m¢rmd the suit land,
then he is bound to prove that under which prowsiof the Act,
he has acquired such rights. There are various snofdacquiring
khatedari/tenancy rights, which may be summarizedraler:-

(1) Section 12 (2) of the Act of 1955:

Where Khudkasht land is transferred against the/igicgns
contained in section 10(2) and (11), the transfesmmes the
Khatedar tenant under section 12(2) of the ActaiF5L

(2) Section 15 of the Act of 1955:

Under section 15, by operation of law.
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(3) Section 13 of the Act of 1955:

Under section 13, on resumption or abolition ofatst the

estate holder to become Khatedar or Malik as tke ozay be.

(4) Section 19 of the Act:

Under section 19, a tenant of Khudkasht or a sobriein

possession of the land as per terms enumerateéirthenay

acquire Khatedari rights.

(5) Section 189 (2) of the Act of 1955:

Under section 189 (2), where rent is assessedgodirstee at a
favourable rate of rent at settlement rates, heoines

Khatedar tenant.

(6) Section 193 of the Act 1955:

If the Collector declares that services of a villagervant are
no longer required, under section 193 of the Awthsvillage

servant shall become Khatedar tenant of the laémuwillage

servant grant.

(7) Section 194 (2) of the Act of 1955:

Where a grove land ceases to be a grove land, wsidion

194(2) of the Act, the grove holder becomes a Kdatéenant.
(8) Section 101 of Land Revenue Act of 1956:

Under section 101 of the Rajasthan Land Revenue JA&§6

read with Rule 18 of the Rajasthan Land Revenu®ifknt

of Land for Agricultural Purposes) Rules, 1970, dlottee

becomes Khatedar tenant after 10 years of allotnsebject to
conditions mentioned therein.

Apart from the above statutory provisions, a tenaaty
transfer his rights or interests in his agricultdmalding by a legal
instrument of transfer of property as provided iha@ter IV
(Sections 38 onwards) of the Tenancy Act, 1955. Doh a
transfer, the transferee acquires rights/intenestle transferred
land. In additions to these enumerated provisidhsre is no
provision of acquiring khatedari/ tenancy rights agricultural
land. The theory of adverse possession is not s@mdito the
provisions of Tenancy Act of 1955.

Adverse possession _and accrual of Khatedari Rightsn
Revenue Lands:

17- It has been a debatable issue since long wheth
khatedari rights/tenancy rights in agricultural diny can be
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acquired or not by adverse possession. In 1991 RRIhe 3
member larger bench of the Board had held that dyer@e
possession, a trespasser acquires khatedari mgbtsded that
the acquisition of khatedari is not specificallybpibited by law.
But now, a 5 member larger bench of this Boardth@ case
Jadish & ors, reported at 2011 (2) RRT 721 has ltedd no
khatedari rights can be conferred on the basis dfese
possession. It also been held that judgment ofetalgench in
Bagga vs. Surendra Singh as reported in 1991 RRje paeing
not a good law, deserves to be set aside.

18- The learned counsel for the appellant has
submitted that Hon’ble High Court has stayed theragon of
decision dated 03-06-2011 passed by the largerhbencthe
Board. The matter of fact is that the Hon’ble HiGourt has
simply stayed the operation of decision in the aafs@¢agdish &
ors, and the case is still pending final dispo$dl.the law laid
down by the larger bench in 2011 (2) RRT page &hoat
quashed finally by the Hon’ble High Court, the demn dated
03-06-2011 is a law to be followed by revenue urherefore,
we are of the view that there is no provision imdiecy Act of
1955, or the Land Revenue Act of 1956 for accruél o
khatedari/tenancy rights by adverse possession.

19- On the basis of above discussions, we hold tha
decision of the Trial Court, in relation to issue.M and 6 in suit
N0.161/2007 (364/91) filed by the appellant Chhasunot in
accordance with law.

20- The learned counsel for the appellant haseardluat
the First Appellate Court has failed to comply wiitie provisions
of Order 41 Rule 31 of Civil Procedure Code, 1988,it has
neither discussed nor concluded issue-wise. tues that the First
Appellate Court has not recorded its conclusionseaah issue
separately. The First Appellate Court, in its decismpugned,
has concluded that-
“GHIGA P HIAIBT W € & [ qE—G0 7 FTT TS BT
F& SR U9 & &Y [391_d SIRIGIIIT &1 &eoa] HIed el
garr & g FaB FIF @R YFIEGA Yv IYeiE T8 8/
TG0 BT TJ& FIT FTIe=T Fdiaq giar &/ fAgrT srfireer
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1T FIVT USqW Goie7 & SN v el &l ol Graered

JEER ({77 [3FT T Feot B TRg & q5r7 39 139 & T8

SfaT goia 781 §ar &/ qidi—wglo 7 fal i gwadell any

W [AqifeT SRIOTIT GV STgT USad GuierT Fied d8l 1397

g fg Qg1 SEfieer ~rarerd 7 717 &G0 B B B

SN GV G5} &7 qI5 ST 597 & i [9veTd g grar oirar

g/,,

Thus apparently, the First Appellate Court hasdistussed
and concluded on each issue separately, but meresgbeof
above quoted observations reveals that the ledfmstdAppellate
Court has summarisedly concluded that Trial Coudegisions
on issue No.l regarding purchase of the land, iddoe 3
regarding agreement to get the sale deed registemddissue
No.4 and 6 regarding accrual of khatedari rights daverse
possession are not correct. This view of the Rtellate Court
has been found correct also in our discussionsirisdyeve. So
now we do not deem it fit to interfere in the Filsppellate
Court’s decision on a technical ground of not dsstong the case
on each issue separately.

21- In view of discussions in para 12 to 20 above are
of considered view that decision dated 13-02-208&sed by the
Trial Court, is not in accordance with the law atm® First
Appellate Court has not committed any material epal
irregularity in quashing that decision. Therefosecond appeal
N0.1638/2009 in hand is forceless and deserves thdmissed.

22- Now we come to appeal No0.1613/2009 which has
originated out of suit N0.8/2008 (162/94) filed kpfaintiff
Jhoontharam against present appellants for perrhamenction.
The Trial Court, vide its decision dated 13-02-200&s
dismissed the suit and the First Appellate Coust decepted the
appeal partially and remanded the case to the Qaalrt with
observations, for deciding afresh.

23- The trial court had framed 6 issues in the bia.
8/2008 (162/94), of which issue No.1 is as to whethaintiff is
the sole Khatedar tenant of disputed land bearivagta number
419, 420, 119, 121, 123, 120 total area 30 Bigh8is@&/a? This
iIssue was to be decided on the basis of revenuwmdedhe
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plaintiff had submitted and exhibited in his staggts Zamabandi
of year samvat 2050-2053 (Ex-P-1), perusal of whagldently
reveals that entire disputed land consisting ohéska numbers
admeasuring to 30 Bigha 16 Biswa is in recordedddai of
Jhoontha s/o Bhura plaintiff. But the trial courd chot discuss
this important document. The trial court has codell that
disputed land of khasra number 419 and 420 was Isplthe
plaintiff to defendant for Rs.3500/-, of which R&0®/- (sic
2800/-) were paid at the time of that sale andaswagreed that
sale deed would be registered when remaining R6.40€ paid
by the defendant to plaintiff. Thus finding of tlieal court,
without referring any document or any evidencénesdopy of the
defendant’'s averments in written statement. Thed tourt has
observed that the plaintiff Jhoontha in his stat@nimas admitted
that defendants are in possession of the dispatedl We have
gone through the statement of plaintiff Jhoonth&/{P) available
in the file of the trial court. After examining thatatement, we
find that there is no such admission by the plHi@at$s observed
by the trial court. Relevant extracts of the pliiiist statement
dated 05-05-98 (PW-1) are as under:-
“ . 23 7T 7 [@GT GTHIT BT @Y E G A5 TR AierT
HaATGHTENEgeT W 31—32 % Gleel @¥iel off | wHiT @)
99 GHY & JIoidd el HIIT AV & doll 3 VET &
[ATITwT GTHIT P GTAITS] THET 2050 W 2053 YT &1 & il
TFTS—1 &/ . g9 GHiT B § Saev & Hrea wear &/
FIGaIRITT ridl @ GV UV [QaIeawT OHIT 9Y Bl Bl
TES &/ oo 7 givare 7 @ § ge@lerd oHiT ®l ESTT
FIed &1 39 TGHT 7 & & §IV BEeT HIC HY of TI/”

Even in cross examination too, the plaintiff firmly
denies the fact of defendant’'s possession ovelatiat in
guestion. He says:-

‘5—7 Y Gled &I 1HIT &7/ FIaT HYdT W Uleal &1

FIAarEr T Bvier B @Y o oid 9 Glser & g & Ruid

G5 AT T/ ... g9 OHIT & ddBY BIg T 7Y T BIg

Tig H RISHATET TE §HT/ [Qaned ol 23 T 7 fAvEr

@il off| THIT @Yl & [ad BIg @ 44 dlg v9d T8

ferd | faqreaeT o7 & & @a &/ ST T B Bl A4 &1

gig &/ 7T G T A4 & 9 9 ... THT BIg T8
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grar/ 23 &gy 7 & & @@y 7 77 919 9/ i 9] 7 23
gy 7 fvar F g1 19 9 ... I8 §I7 @8l & & 39 IY
T & Peual o7 Tg HEAT Uoid & [ [aned wHiT gv vig
BT BT 8/ oo T8 HET Tord & [F 3500,/— w93 7 4
BIg BT I WPV [HIT &, 2800,/ — &G4 FHS HIKT BV ford
&l 3jIv 700,/— ®GF &I+1 V& &/ 10—12 &Ied & idl & §7 &
FIc o oId &/ 10 T glee 7 oV P BT §is off Siv
BT BIC BV o TF /| [BY F&T 39 BweT &l 47 &1/ ...~

Thus, there is nothing in the statement of pldintif
Jhoontharam which can be construed as an admissganding
defendant’'s possession on the disputed land. Thantbl
repeatedly has stated that he is in possessidredafisputed land.
He is cultivating the land since he has purchas&@m Ganeshi
Malin. He has simply stated thd@/aarsiror ardt @ wiv ov
[RAIGTET THIT GV Heodl HYAT AEd &/ ...... # GG 7 3Dl &
gWlerd GTHIT @ 88U @ET &/ §9 HIT H F HF IV BT
FIe &Y & TF/” This type of statement cannot be construed to
be admission regarding defendant’s possession.e&Sar& of the
opinion that trial court’'s view about the plaintffstatement is
based on wrong analysis. The trial court has etswluded that
the defendant has established his adverse possess&othe suit
land. As already observed by this court in parasol¥9 above,
while discussing issue No.4 and 6 of the anotheit su
N0.161/2007 (364/91), that khatedari in revenuedatjural
holding cannot be acquired on the basis of adysrssession. So
we hold that finding of the trial court on issue.lNds erroneous,
against the revenue record and also against theTlagv plaintiff
is recorded Khatedar of the disputed land.

24- Issue No0.2 in suit No. 8/2008 (162/94) is as t
whether the plaintiff has purchased the land ofskhaNo. 419
and 420 from Ganeshi Mali? Since the defendantagbéres, in
their written statement in this suit and also ie fhlaint of suit
No0.161/2007 (364/91) filed by Chhotu, have statldt tthe
disputed land bearing khasra number 419 areadlialdi8 biswa
and khasra number 420 area 10 bigha 19 biswa iageil
Sawaimadhosinghpura was khatedari land of Jhookthatedar
Jhoontha/defendant approached to the plaintiff @hlamd told
that he had purchased the land by registered sad, dut now
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being unable to cultivate the land wants to sellThat- “w#&7
2023 4 WA BHT & THI & HE§ Flaqre T 7 ot Red 7
FIRT BT I TITT & TG Bl oAlfev [T 5 GET SIVIGl @RI
THRIV 419 VHaT 12 §IET 18 [dVGT UF SIS GHRT THY 420 VHET
10 §tar 19 [var Trp TTH AISHENGEYYT G @Y vE B W@
HIIT FHvd H TRl & 3V TER BT HYT Jiel 19817 T& B
& 37T g8 37 I IIVIorgIT & BYIET BT Fieal & Pl JIEd
g @ garr/” (para 1 of plaint in Chhotu’s suit No. 161/2007).
Thus defendants themselves accept that Jhoonthaurabdased
this land. This issue is not rebutted otherwis®.aiut the trial
court in its decision dated 13-02-2008, for thesoze not known,
has discussed said sale agreement by plaintiff étendlant
Chhotu for Rs.3500/-, and decided this issue algaminat the
plaintiff. This decision of the trial court is alsagainst the
admitted facts. We hold that the disputed land leska number
419 and 420 was purchased by plaintiff Jhoonthen f@aneshi
Mali.

25- Issue No0.3 is as to whether defendants anegtry
dispossess the plaintiff from the disputed land raight or
muscles power? It has already been concluded thattiff is
recorded Khatedar of the disputed land, which h pwachased
by registered sale deed from Ganeshi Mali. The rdifets are
denying title of a recorded Khatedar without anyis$actory
reason. They talk about the sale agreement by lduatiff in
favour of defendants in Samvat 2023, but neithey anch
agreement has been proved nor they came forewarahfosuit
for performance. Even, time and again, they keegtrdgng
crops sown by the plaintiff. It has been firmlyadished by the
plaintiff Jhoontharam in his statement PW-1. Adanim it, the
witness PW-2, Nanda in his statement says that-
“ ... S GTHIT GV B 37 G BT P gedl &/ FiP e
qv &/ 9 OHIT @l TIQT Sper 7 TR Aller7 H @¥ial o/
§9 OHIT Pl g5 Wiel & T/ GV & WHEI § T T &
FHeuTT Teal 3T VET &/ FIATIRIToT BT F¥) Feorr 781 ae@r/ ...~

The witness PW-3 Ramu also says in his statematit th
“... [AqeTeT GHIT Bl FT & BreT HYar &/ FaareiT
&1t & IV gv Bl BT ded 8 ..
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Thus it is proved that the defendants are denyihg df a
recorded tenant without any legal basis, and gviglent proof
that they are committed to dispossess the plaibyffmuscles
power. Therefore, in our view, issue No0.3 is provwedavour of
plaintiff.

26- Issue No.4 is whether defendant Chhotu is in
possession of the disputed land of khasra No.449420, which
he has purchased from Jhoontha for Rs.3500/-, oifchwh
Rs.2800/- were paid? It has already been decidethibyCourt,
while deciding issue No. 1 and 3 of suit N0.161/20864/91) in
para 13 and 14 hereinabove that any purchase dfdgrChhotu
from Jhoontha for Rs.3500/- or payment of Rs.2808€/not
proved. Apart from it, we would like to reproducelavant
extracts from statements of witnesses of defendamtsuit
No0.8/2008 (162/94) here. The witness DW-1 GhasiGibotu,
who is one of the defendantsays that the land was sold by

Jhoontha to Ganeshi and it was purchased by his faer
Chhotu from Ganeshi. That- ... &7 & 799 #@reft 7 @<}

The witness DW-2 Balu also says thét-... /danfead oHi7 &1
gIg T 7 T Hiler7 & @Y ot/ .. Thus he says about
purchase of land by Chhotu and Jhoontha jointlyiclwihs also
again inconsistent to the defendants pleadings. ctoss
examination, witness DW-2 says that -.... /darfed o7 T2
T & ot foreat gor g7 3 Ay ot off Wored fred T
§F g3 var 7 fFas & G of gwdt f g3 gr ..
Thus the witness dose not know about the transectiegarding
disputed land. In view of this matter of facts, Wweld that
defendants could not prove issue No.4 in their @iavo

27- Issue no.5 and 6 are not worth discussiontHer
decision of this second appeal.

28- On the basis of discussions held in para 227%o
above, it is our considered view that plaintiff dhtha’s suit for
permanent injunction was proved to be decreed enb#sis of
revenue record and evidence available in the Tikee trial court
was not correct to dismiss the suit. Though thetFppellate
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Court has remanded the case to trial court fordiegiafresh, but
after making our issue-wise observations and ceimmhs as
above, the fate of the suit No0.8/2008 (162/94) Hmeen
determined and remanding the case to the First lkgtpeCourt
or trial court will not serve any purpose. The Fifppellate
Court and the trial court both will be bound bydimgs recorded
by this court. So now it is not proper to leave ttase for
decision by the First Appellate Court or trial coufhe suit for
permanent injunction filed the plaintiff Jhoontrsagroved to be
decreed and deserves to be decreed at this lesetohd appeal.

29- On the basis of discussions from para 12 to
hereinabove, the second appeal N0.1638/2009 in lsahdreby
dismissed and impugned decision date 09-02-2008efdsy the
First Appellate Court in appeal No.15/2008 is udh&he second
appeal No0.1613/2009 filed by appellants Gopal & @msalso
dismissed, but invoking powers under section 20thefTenancy
Act, 1955, the decision dated 09-02-2009 passedhbyFirst
Appellate Court in appeal N0.14/2008 is modifiedd asuit
N0.8/2008 (162/94) filed by Jhoontha (predecessbrthe
respondents) for permanent injunction is herebyrekst and
present appellants/defendants are restrained bygpent
injunction, and ordered for not to interfere in toudtory
possession of plaintiffs/respondents in disputed laf khasra
number 419 area 12 Bigha 18 Biswa and khasra nud#fearea
10 Bigha 19 biswa situated in village Sawaimadhgigiura
Tehsil Dudu, District Jaipur.

Pronounced in the open court.

(Priyavrat Pandya) (Moolchand Meena)
Member Member
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